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euloiliiatine  with  A Theory  o£  Jusclee.  Tbe  role  of  reciprocity  le  slrown 
orlBinol  posicion,  correspondinB  to  Che  orlBlnel  coppecc  o' 


principle,  expresses  our  aocsi  obllBacion  to  the  lesnt  rLdvanteited  leemhore 


le  responsibility  fi 


>r  society  reBsrdlesB 


vlduaLs  nr  as  society  can 


i a contradictory  stance,  since 
support  a particular  dlscrlliutlve 
It  positive  and  negative  incentives 
lot  Che  withholding  of  distributive 

the  dais  of  Incospatibility  between  these  two  Fores  of  eplnteBologlcsi 


Earcea.  Ic  la  poiflcad  out,  however,  cl 

oiachodologlcal  porEiop  of  thla  cheery.  2c  le  alao  ahown  chac  chla 
Co  repreaenc  aa  epiacamaloglcal  void  which  Ironically  proaocea  both 


laws  In  genGrs])?  The  episceinaLoglcaL  hlffcrcnre  bccuocn  uElllEnrlnDiam 


or  lamllleriEy  vlEli  Ehe 
neane  are  leglElmaEed  al 


I Eechnical  eKperEtae 


KOBE  obvious  polnE  of  poBsible  confllcE 
id  uEnieaTlanlBa.  I have  sEaEed  it  In  an 

allocating  rewards  or  punlnhninncn.  The  uEllUarlan,  by  InEerproElng 


problems  aa  reducible  in  part  to  Eechnical  probleeis 


prDblema  of  ooclal  engineering,  ne 
pioblea  of  aoBeoBlng  noral  fault  oi 
ponding  recoDpense  ol 


tlons  ore  likely  to  degenerate  into  either 

depravity;  and  thua  any  aanetionfi  to  bo  enployod  canr 
boral  desertB.  Hone  of  tliia  should  bo  seen  to  inply 


.urea  or  contrlbu- 


it  utllltarianlaa 
lOt  "retribution" 


by  utilitarlanB  to  be  the  public  reeponslbllity.  (flony  utilitarians, 
such  ae  Henry  Sldgwick,  have  claimed  that  the  ultimate  basis  of  Justice 

responsibility  of  God;  he  thought  chat  in  the  June  society  human  beings 
and  governments  controlled  by  human  beings  should  use  eaCernal  sanctions 
primarily  for  the  sake  of  maxlmlalng  the  performance  of  uaeful 

algnlfleance  by  virtue  of  their  foundation  in  n public  c< 


Hecmillan,  1907), 


tact  thaory.  Oddly 


t they  deserve,  I 


ethera)  oi  seeing  that  people 

tettlbutlon-vtillty  dilenne,  or  the  desert-utility  dllennis.  lea  close 

not  trivial  DOC  accidental,  but  Involves  sooe  logical  or  Dscessary 
linkage.  Utlllcarlanlam  by  definition  would  aeeu  to  be  non-retrlbutiv- 
lac.  but  we  nuat  consider  the  possibility  that  □ retrlbutlon-uclllty 


;e  cbe  ucllltarlsn- 


tUfferent  paces  of  his  syscen.  I stiail  argue  choc  he  uses  quasi' 


{l^irh  Is  cauCalaed  within  h: 


I dlscrlhutlon. 


In  pcopacclon  to  effort  or  won 
Che  problea  of  how  to  oonstralr 

any  concradlctloas  which  any  be  present  In  Rawls’  systea. 


utlllcacianlsm,  although  I 


h utilitarian  ' 


parciculatly 

esflcntlal  points  d1  difference 


1 shoIL  begin  with  an  outU' 
creecnonc  of  the  vritlnge  wtitcli  preceded  and  led  up  to  the  mature  i 

emphaele  of  the  last  two  chapters. 


CHArTES  I 


Thli  chapcer  conocltuces  a general  aumaiy  of  RawU’  syatein, 

probleott  of  aubacanoe.  AlctiouBb  problams  oE  fhe  lattor  aorc  have 
of  prlaary  leiporcaaca  Co  nornaclve  political  chaorlets  In  cho  paai 
would  aeeoi  that  tho  proereea  of  political  theory  depende  upon  n nt 
rigorous  exaBlnatlon  of  the  oetlioJe  used  by  political  cheorlata. 


nay  be  aeen  to  include  a variety  of  questions  about  eplateaology  or 
prubloBia  oE  the  philosophy  of  aclence  and  the  problean  of  ethics.  That 


It  Is  clesr  chat  many  supposedly  "nornaclve''  pcoposltloris  made  by 


probLen  which  Rawls  pcesencs  inv 

the  ideal  observer  say  best  be  viewed  as  a theoceClcal  consCcucc 
which  purports  to  offer  a set  of  characCecfatlcs  of  au  ludlvlduol  who 
would  be  either  ideally  alcusced  or  Ideally  notlveced  to  have  the 

'f  Baiting  valid  ethical  judgments,  tor  Rawls  the 

froB  a position  In  which  he  is  both  free  from  slCuaclonnlly-lnduced 


Sove  Bighc  objeec  Ed  the  InrLuslon  of  this  problon  under  the 
bending  of  "Bethod,'’  but  the  alEernatlvc  seeDed  to  he  that  of  placing 

later  aanlfeac  cheBselves  in  aubatantlve  ethienl  and  political  conclu- 


coBq>lete  a nuTBucy 


aatiafactlon  (happlnpse)i 


abillcieB  wlilch  are  beecowed  b/  nature  ("natural"  gonde.  aa  oppoead  te 


"eoclal"  or  "prlaary"  gaode).  This  is  inportant,  a 
indicate  that  the  quality  which  Rawle  is  concerned 
for  equality  oC  wealth  or  authority  (prioary  goods! 
of  natural  abilities  or  coinpatencies. 


The  laq>lication  seeea  to  be  chat  the  less  plttad  have  Che  soee 
right  as  Che  nore  gifted  co  participate  in  probleuut  of  coeaand  or 
authority,  unless  it  can  be  clearly  shown  chat  giving  greater  responnt- 


iTuaginc,  then,  a hypothetical  initial  arrangnnent 

This  state  oF  aFFairs  provides  a benchmark  For 
judging  Inproveeents,  IF  certain  inequaMties  of 

conception. (Emphasis  supplied. J 
This  is  clearly  not  a utilitarian  stance,  buc  It  should  be  noted  that 


benefit  from  inequalities.  Other  differences  arc  further  clarlFled  in 
another  lengthy  but  Inportant  passage; 


low  It  le  possible,  ac  least  chcoretically,  that 
ly  giving  up  BOBC  of  their  fundamental  liberties 


Inequalities  a 


principles  ea  stated 


penniselble;  it  only  requires  that 

are  significant  and  theit 
course  of  policy  by  the 

..changes  Ltuaen 


Rawls’  reasons  for  going  beyond  cl 
tbs  general  conception  was  stated 
just  auch  a trade-off  of  rights  fi 
the  general  conception  as  two  sepi 
priority  over  the  second,  the  crai 


. gains. 5 


Rawls,  and  would  have  provided  an  evao  easier  basts  for  rnttonallzlng 
such  a trade-off,  unleea  eoae  protection  of  rlght.i  is  included  as 

just  Buch  s subsidiary  role  for  princtplce  guordlng  lodividuaL  rights 
which  Rawls  wants  to  avoid,  liowcvar,  and  thus  Ills  eaiphasis  on  a serial 


The  ayaceDatlc  tharaccer  of  Rawin'  nystem  Is  evident  lo  autb  paseages 
ns  these,  though  It  Bust  be  aderitted  chat  his  writing  style  IcoBbinud 
with  the  cobplexlty  of  the  topic)  often  eonteale  the  nyatemntic 


are  significant"  and  "the  eseTclse  of  Eliesc  Iroilcfcali  rights  vouLd  be 

constitutes  Che  foregoing  of  political  rights.  He  Chun  seena  Co  leave 

every  decision  which  affects  our  iivesi  however  reieocely.  fceauBsbly 

of  law  and  of  public  accountability  through  legltlimtce  channels.  Due 
this  is  surely  not  Kawls'  only  possible  line  of  defense.  He  admits  that 

to  Bocloi  and  economic  advantages,  as  defined  by  the  leslcal  order  of 
tbs  more  general  conception. 

It  is  clear,  then,  that  Che  "absolute  weight  of  liberty"  nnd  of 


There  is,  of  course,  no  clear  and  single  point  In  dee  when  Che 
Bpcclsl  theory  sopereeden  the  genoroL  theory.  The  volue  of  liberty  Is 


Dsrginel  significance  for  our  good  of  further 

id  eocial  aduantsgen  dlTeinlshen  rclscl 
.s  of  liberty,  which  becoee  scronf 


Rawin'  assertion  thee  parties  In  Che  ociglnal  position  would  place 
liberty  suprene  in  a serial  ordering  of  the  two  principles  from  behind  a 
veil  of  Ignorance.  This  seenlog  contradiction  rnises  the  very  leportant 
issue  of  whether  or  not  any  useful  political  philosophy  could  proceed  In 


knowledge  which  Rawls  claims  must  lie  behind  the  veil  of  Ignorance  until 
parties  have  agreed  on  the  rules  of  humsti  association. 


deal  obaervei'*  theory.  ^ccordlIle  to  sach 
state  of  affairs  Is  right  or  accei>table  "i 


rightly  ordered  social 


Is  one  neeting  Che  approval  of  such  so  Ideal 


IflpartUl  spectator.'**^  Specifically,  Raw 
in  goneral  (peychologlcal  propensities."^** 


contractarian  theory  nakea 


of  right  and  Justice  stay  be  derived."  the  foreier  "acteepts  Co  provide  a 
deductive  basis  for  the  principles  that  account  for  these  Judgments. 

a loglco-empirlcal  foundation  which,  though  not  denying  the  validity  of 
the  deductive  nechod,  cotabinee  It  from  tlie  start  with  aBsimipclona  or 

acresees.  In  addition  to  Henry  Sldgwlck,  the  example  of  David  Hiate,  for 
whom  Che  aaaumpclon  was  chat  "Che  ideal  observer  Is  thought  of  as  a 
perfectly  sympathetic  being. A utilitarian  in  Hu 


IOC.  atcicclv  speaking  a uclll- 
Inltlal  bounds  are  placed  upnn 

See  page  32  of  A Theory  of  Juatice. 


ii:. 


I would  surely  he  rejected  by  ucilltarlens; 

pares  cheir  asplrecione  end 
satisfy  Che  one  syscen 


il  doccciae  of  oclllcy. 


perfccc  alcrulsc  achieves  his  desire."  Horcovci.  "Che  idea  of  EaklnB  a 


id  e^ual  racional  b 


!y  voald  acknowledse  In  Che  ori^Lhal  poBicJcm."^^  (EraphaBls 


kingdom  of  ends  ai 


conCracCaCB  In  cha  original  position  is  not,  housvur  aeon  co  ba  totally 


That  Is,  "they  are  situated 
ice  lliBlcatlonB  of  moderace 


aublecc  to  the  condlcloiis  ol  human  life." 

scarcity  and  competing  clalsis."  Among  thi 
falmesB  ace  thua  "the  elamencary  fnccs  at 
In  nature. These  qualifications  oilghc 
poselble  departure  from  Kant's  assumptions,  since  "It  night 


slcoatlon  would  hove  no  role  in  deterninlng  first  prlnclplee:  "If  1 on 


HMii! 


original  poalclon  Iron  behind  a veil  of  Ignoranre.  The  requirenent  of 

whereaa  phenomenal  aelvea  (chnl  is,  ttioae  selves  In  Che  real  world  who 
are  noc  Ignorant  of  their  social  condlcinn  or  peychologleal  propensi- 
ties) cannot  be  expected  to  realize  the  reqnlrrment  of  unenlsioua  conaei 
except  as  such  consent  oiighc  represent  a limiting  Ideal  atate  of 
affairs.  This  appeal  to  a metaphyalc  of  being  and  selfhood  Is  not  for 
Rawls  a purely  echolastlc  endeavor,  insofar  as  hla  la 
about  practical  politics  (from  theories  of  majority  r' 

later  distinction  between  hla  '' 


coning  to  grips  with  situations  wl 
realize  their  full  potential  as  f 

decide  what  to  do  in  real  situationn  where  nil  per! 
possible  need  for  higher-order  principles  which  maj 


1 fuoral)  beings, 

r or  noc  the  principles 
t,  what  qualifications 


cr  hupplneiM  In  a given  cane,  Rswln  hns  raised 
fers  U6  scneching  nore  titan  palniul  and  unsatls- 
IC  Che  principles  of  Justice  noy  be  waived,  then 


Qudllflcacions  abound,  however.  I 


to  appeal  to  in  order  to  decide  v 
are  not  realized?  That  la.  are  t 
oC  right  which  can  tell  us  when  t 
invoked?  Or.  ore  Che  principles 


concept  of  right  after 


malting? 


Idenc  in  this  and  ainllar  paaaagea.^^ 
''jndgricntz  of  Jueclce  are  advisory 

n these  special  ideal  circumstances 


re  to  be  even  higher  order  principles 
Jueclce  to  represent  Che  hlgheet 


d society  of  abundance  and  harmony, 
or  necessary  for  ethical  declelon- 


The  first  problem  la  more  closely  reloted  to  the  fo 

philosophical  Issues.  The  problem  Is  whocher  there  ere  higher  ordi 
principles  of  morality  above  and  beyond  the  principles  of  Justice, 
answer  for  Rawls  seems  to  be  a clear  "yes,"  for  in  o continuation  i 
passage  already  quoted  Rawls  indicates  choc  his  decision  procedure 
not  to  be  seen  as  a method  for  deriving  all  moral  principles: 


Justice  as  fairness  Is  not  a complete  contract 

an  entire  ethical  system,  that  la,  Co  a system 
only  for  Justice.  Now  for  the  most  pate  1 consider 


adhering  co  che  pracclce  In  a given 
juacicc  within  an  Inatitotlonal  fraiK- 


t auperecagatlon,  which  may  be  interpreted  as  coacribu- 


la  more  comprehenaive  than  juacicc  because  justice  requires  ua  only  to 

advantage,  whereaa  the  love  oE  mankind  Impcla  ua  to  go  beyond,  without 

upon  Che  ethical  requirements  ii^liclt  in  the  lave  of  monkind,  except 
for  Che  suggascion  chat  It  la  supererogatory  in  nature.  For  Che  ucill- 

flrat  as  an  obligation  to  do  ail  that  one  can  Co  promote  happlneaa.  The 
utlllcarisQ  conception  oE  duty  Is  tiius  not  United  to  existing  Institu- 
tional arrangements,  nor  la 

quences  rather  than  by  any  Eormol  contractual  a 
of  auperecogotion  is  thus  seen  Co  be  uuperfluous. 


Sdlgwlck,  ac  Leant)  interprets  tl 


prevslUnB  utilltnrian  view  (ai 
truly  selfleas  set  ss  a duty  r; 

for  tVie  utiLltarLsn  hove  no  iNiral  oiknlficance  nt  sU.  This  issue  ii 

and  "love"  synonymously,  especially  when  love  os  an  active,  rational 
concern  for  the  welfare  of  others  Is  diet inguiahed  from  love  ss  mere 

further  consideration  of  tlisse  usages  would  probably  only  confuse  thi 

fact  that  Pawls'  view,  which  oatenslbly  is  so  closely  related  to  Kaoi 
finally  conceives  of  one's  morel  duty  to  be  Junt  as  involving  only  cl 
ogteemencs  which  sre  entered  into  for  the  sake  of  mutual  advantage. 


whether  there  ore  higher  order  principles  of  right  beyond  Justice,  ai 

Toankiod"  or  "benevolence,"  ie  not  cleat.  Surely  Rawls  cannot  mean  tl 
Che  whole  of  one’s  motel  duty  le  defined  by  those  accu  which  are  doni 
with  Che  expectation  of  mutual  advantage.  And,  If  ho  does  not  mean 
this,  then  one  hss  to  ask  to  which  higher  order  principles  of  right  1 
may  allude.  Unfortunately.  Pawls  does  not  answer  thia  question  in 
g Theoev  of  Justice.  Chough  he  does  leave  us  with 


assereion  chat  *'wi 


•ong  rua.  Slace  AawJa  is  obviously  tamiller  uich 
idet,  his  contituied  criticism  of  utllltarlonlso  on 
Chat  he  doea  not  believe  chat  ucUlcarlanlsa  offero 
:alng  Che  patluiLogy  or  Che  healchincas  of  a desire, 
haory  chat  seems  to  be  dcriclenc  In  this  regard. 

Is  healthy  if  It  la  compatible  vich  the  cnClonol 
e individual.  la  this  to  be  a sufricienc  criterion 

ce  not  required  Co  go  beyond  deliberative  rationallcy 
clear  and  workable  conception  of  right."®®  Since 

have  satisfied  ell  the  "workable" 

;e  of  cither  emotional  or  intuitive 
goodness  la  atciklng:  goodoeea  seema 


Che  good  la  clrcuisscclbcd  by  Che  i 
by  "delibecacive  rationality,"  it 
with  "deliberative  rntionollcy"  nn 

elementa  in  thle  chareoterisation 
I ''rationality." 

■ tful  whether  Rawls  htieeelf  la  completely  faithful  to 
forth.  For  example,  even  the  prlnclplea  of  Justice 
e requlronent  of  "dellberotlve  rationality,"  since  tl 
ent  mote  or  loss  definite  social  elms 


ISC  el  the  four-otago  soqiicncs  is  Co  "slicplUy  chs  spplJcstloo 
10  principles  of  jusclcc."^^  Uow  the  sequence  Is  co  schleve 
leec  niulecscooJ  by  flrsc  considering  three  kinds  oE  Judgnencs 
Itlsen  hag  co  nake,  according  to  RnwU.  The  Etist  Judgment  Is 


Chat  of  uhechec  or  not  a Uw  or  n social  policy  Is  just.  The  second  is 
chat  of  deciding  whether  Che  procedural  macJiEnury  for  reconciling 
conflict  (and  enacting  the  law)  in  just.  Tiro  third  fudgnenc  Is  thee  of 
deciding  whether  or  not  the  procedurol  enaccinontB  (of  the  majoclcy) 


embodied  In  Che  design  of  that  consclcutloo  or  procedural  oiachlnery. 
H'oc  la.  "he  (the  elciseal  must  ascertain  when  the  cnaccmencs  of  the 
ttajorlcy  ere  co  be  compiled  with  and  when  they  con  be  rejected  es  no 
longer  binding."®*  This  is  necessery  bocnusc  "die  political  process  Is 


kawls'  pcoblem  in  developing  the  four-ecage  eequence  Is  Co  present 
a simplifying  schema  thoc  terries  Che  reader  all  the  way  from  the  stage 
of  purely  ebsccecc  phllesopbtcel  reflection  to  a net  of  praellcal  prln- 
elplee  for  deollng  with  specific  circumstances.  The  requirement  of 
sli^lificatlon  Is  neceaelceced  by  the  scope  of  this  endesvor.  for 
ochervise  the  reader  wlU  become  lost  In  detailed  argumentation  and  fail 
to  see  the  political  philosophy  In  Its  grand  outline,  bnfertunstely, 
Rawis’  willingness  co  aummnrlje  for  Che  sake  of  pedagogical  clarity  has 
left  him  open  to  charges  of  political  naivete,  which  may  or  may  not  be 


considerable  oversimpllflcsclon 


necessary  if  Rawls  Is  to  be  able  co 
enClrc  syaceai,  from  episceiBDloRicai 
praccical  political  conclusions.  Ti 


.d  mccaphyuiral  assumptions  tc 


The  sequence  begins  with  stage  one,  the  elaboration  of  the  original 
position,  including  s full  derivation  and  defense  of  the  principles  of 
justice.  The  second  stage  In  Che  sequence  Involves  the  decision  upon 
Che  justice  of  political  forms  ss  well  as  Che  choice  of  a consticutlon. 
Rawla  choracterlaes  this  stage  as  a "constitutional  convention,"  a tern 


formulating  an  ideal 


>ry  (albeit  in  a specific  social  i 
democracy},  lie  Is  not  attempting  Co  provide  "c 


parties  (who  have  by  now  unanimously  agreed  upon  Che  principles  of 
justice)  attempt  Co  "weigh  the  justice  of  procedures  for  coping  with 


legislative  stage,  involves  .in  assssament  of 
a of  tha  requirements  of  the  constitution  (and 


thus  In  terms  of  the  requirements  of  the  prloclples  of  Justice): 


The  jusclce  of  lews  end  policies  Is  to  be  assessed 
from  this  perspective.  Proposed  hills  ore  judged 

who.  ae  always,  does  not  know  the  portlculsrs  about 


principles  are  to  be  crcacod  a 
by  ''paccisl  compliance"  Rawls 


in  partial  cooipllance  theory,  chough  Rnwle  la  lean  chan  clear  here.  The 
first  problem  involves  chose  cases  wliere  consctencloua  persons  who 
accept  Che  principles  of  Justice  may  differ  with  the  oonnunlty  in  their 

lifting  of  Che  well  of  ignorance  and  the  differing  eirg}lrlcally-bssed 
perspectives  of  different  individuals.  (Two  sub-problems  of  this 
problem  also  arise:  Che  differlog  cases  of  conscientious  refusal  nnd 

civil  disobedience.  In  the  letter  case  there  is  an  appeal  to  Che  shared 
conception  of  Justice,  and  a public  disobcyal  is  involved  in  the  hops  of 


invoke  Che  convictions  of  Che  costmunlcy,  ai 


Che  question  of  hot 


See  A Theory  of  Justice,  sections  57-59 
Che  problems  of  civil  disobedience 

■“-’Bawls,  A Theory  of  Justice,  p.  369.  Rawls' 
t some  acts  of  disobedience  are  not  pollllcally 


1 discuseion 


prabUns  af  nen-eoniiclentlous  disobeyal  arise,  wiilch  are  seen  by  Rawls 
as  grounds  Cor  punlsbnciic  on  cbe  basis  of  evidence  oE  bad  character. 


The  distinction  between  partial  ve 
for  understanding  Rawls'  system,  since  It  reflects 
a rationally-derived  set  of  prlnelplen  workable  In 


potential  problem 


position  assiaue  chat  the  principles  they  acknowledge  . . . will  be 
strictly  compiled  with  and  Eollcwed  by  everyone. This  Is  to  say  tl 
the  principles  of  Justice  are  seen  to  define  o perfectly  Just  society. 
The  theory  of  Jnetlce  In  Its  Ideal  form  thus  has  nothing  to  say  about 
punishment  and  compensotocy  Justice,  war  and  conacientlous  objection, 
civil  disobedience,  ond  milUent  resistance. "These  ace  among  the 
central  issues  of  political  life,  yet  so  far  the  conception  of  Justice 
as  falrnesB  does  not  directly  apply  to  them."^^^  RewLs*  notion  of 


partial  compliance  nlmply  refers  to  the  belief  that 
tlon  to  accept  existing  arrangements  may  somcclmea  I 
Whether  noneompllance  Is  Justified  depends  on  the  ei 
and  instltutlone  are  iinjuet."^^®  Rawln  accepts  the 
"in  a situation  of  near  Justice  anyway,  we  normally 


^°*See  A Theory  of  Justice,  p.  315,  for  .i  very  brief  discussion  of 
pertlal^cocipllance  ss  It  relates  to  problems  of  rrimlnsl  Justice. 


iiii 


characceiologlcal  defacta,  including  aggrannivc  Inpaca 


between  legal  guilt  and  aoral  guilt,  nnd 
tlon  In  practice  may  rightly  be  nccuacd  > 
prevalence  of  thla  non-ludRnental  view  ii 


who  forgeta  the  dlaclnc- 

I aacrellgloua.^^^  The 

II  society  can  nurcly  be 


'O-Chrlnclan  tencblnga,  especially  tl 


utllltarlanlae.  eapeclally  when  utlllcarlan  juatlficatlons  lor  punitive 
Dcaaurea  ace  counterposed  against  the  retributive  justifications  for 


OD-JudgecntcL  (ut f I icerlsn?)  v 


which  he  defended  rule 


lie  PhllOHOphleal  Review. 


punishaiant.  Ic  iMy  be  chat  Che  ehanpe  eccurrlng  during  the  traneiclon 
ftoa  Ideal  theory  to  non-ldeal  theory  ie  Inevitable,  since  eone  punitive 

behavior.  Vet.  what  seems  leoac  nlgnlflcaiU  about  the  transition  la  not 

a "public-safecy"  theory  of  punishment.  Rather,  tlie  defense  of  punitive 
Boasures  has  a very  formal  and  legaliatie  ring.  It  is  true  that  Rawls' 
total  syacem  does  not  nppcnr  to  be  overtly  ri 
of  social  organisation  Is  not  to  rewar 
society  to  organise  Itself  with  Che  aim  of  rewarding  oeral  desert  as  a 
first  principle  would  be  like  having  Che  Institution  of  property  In 
order  to  punish  thieves. Vet,  It  can  bo  seen  that.  In  practice. 
Rawls'  contrsccuel  socisty  tesetvos  for  itself  die  right  to  punleh 
Chose  who  violate  its  standarda.  More  leiportanc.  this  right  la  acen  Ct 


e acknowledgesent 


of  conmon  principles  of  justice  leiplied  by  that  contra 
finally  able  to  say  chat,  once  society  has  organised  1 
principles,  these  who  violate  Che  lave  of  socloty  have 


worth  plays  no  role  in  the  delinitlon  of  distributive  el 


a public  prograa  of  redistribution  in  fnvor  of  the  least  ndvantaned 

positive  incentives  will  ptcsutnably  be  eltlicr  awarded  or  withheld  In 
order  to  encourage  Individual  compliance  with  any  given  distributive 
schema,  it  seems  likely  that  Rawls'  system  would  devolve  into  a system 
that,  for  all  practical  purposes,  would  bo  IndlstlnguishsblG  from  a 

Income  and  wealth,  aod  the  good  things  in  ilfe  gonerslly,  should  bo 
distributed  according  to  moral  desert. That  Is,  even  though  Rawls 
claims  that  the  Ideal  vetnion  of  justica  as  fsirnesa  relecta  thia 
conception,  it  is  difficult,  given  Rawls  statements  about  moral  worth 
end  character,  to  eeo  how  a retributive  basin  for  alloosting  rewards  is 
to  be  avoided.  Rawls  says,  far  exnRg>ic,  that  "nornl  worth  can  be 
defined  as  having  a sense  of  justice. by  which  is  meant  virtue  in 
Che  sense  of  s desire  or  tendency  to  act  upon  the  principles  of  justice. 


A Theory  of  Justice.  | 


retributive. 


retributivist? 


■ [tawLs  es  contrnrt  theorist  rejerts  the  assertion 


tltLcBents  refiaxdlng  prt 


governing  distribution 


s iinply  allocating  bi 


willing  to  accept  chat  ponslbllity,  a 
arrangements.  The  difference  between 


s the  poaalbility  that  Justice 
1C  typical  utilitarian  eeema 


govetnlng  either  puniehnents  or  rewords  ("dint rlbiit ion") , Bawls  takes 
a somewhat  mote  complex  view  that  seems  to  try  to  reconcile  the 
utilitarian  view  concerning  distribution  with  a trace  generally  retcibu* 
Clvistic  rationale  for  dealing  with  violators  of  societal  norms. 


with  a dual  ntandard  of  justice?  Before 


retribuciviam  and  utillcarlnnism. 


early  writings,  in  which 


" The  Philosophical  Review. 


isssij^ 


Independent  fichlevenent 


ucllicnrian  n< 


This  cehptetlon  eust,  however. 


chat,  while  the  genera)  distinction  node 
■ay  or  nay  not  he  sound,  the  supporting 
'’Two  Concepen  of  Rules"  li 

reciprocity  In  A Theory  of  Joatlce. 


arguments  contained  within 
eaphesle  upon  consensus  and 

are.  on  the  whole,  compatibie  with  the  gener.nl  1 
A Theory  of  Justice.  In  order  Co  demonstrate  chose  points,  It  is 
necessary  Co  look  more  closely  at  tiiose  passages  in  "Two  Concepts  of 
Rules"  which  demonstrace  the  difference  between  the  eusmsry  ci 


if  rules  (the  traditional  utllicarian  u 
if  rules  (Rawls’  cancepclon}.  The  purpe 
0 dcBonstrece  Che  aignlllcance  of  a syi 


if  analyels  Is 


.a  prior  to  Individual  c. 


shew  later  that  rules  have  the  sene  prior  status  in  A Theory  of  Justice. 
This  feet  can,  it  la  hoped,  be  shown  to  be  related  ultinecely  to  Che 
Rnvlelan  eplsCemologlcoi  ecance  of  juatlficatlon  by  consensua  in 
A Theory  of  Justice  {with  the  eoncomltsnt  enphasls  on  rules  that  are 
publicly  recognised  aa  being  definitive  of  aoelsl  Institutions  and 
practlcee).  It  la  through  this  linkage  of  public  consennua  that  1 will 
later  explore  a possible  link  between  retrlbutlvlam  and  aociel  contract 


thflC  he  is  gullcy?  Ip  this  person  chr  IrglsloCor, 
or  the  judge,  or  cho  body  of  prlvnte  citizens,  or 
vhac?  Zt  Is  utterly  crucial  to  know  who  is  to 
decide  such  esttcra,  and  by  what  authority,  for 
Ineeltotloii.^^ 

Nocwlchscandlng  a certain  eloquence  of  argueont,  what  Is  most  striking 

f^i^rict's  argument  must  Involve  n careful  description  ol 
punlshnent  which  Is  being  dcfonded  on  ucilltarlen 
grounds,  so  that  one  asy  ask  "whether  or  not  it  la  likely  Chet  having 
this  Inatlturlon  would  be  for  the  benefit  of  society  ^ che  loan  run-"' 


The  distinction  bi 
utilitarianism  ia  evidi 


’Is’  rule  utllUnfianism  and  ac 

ii^As  case,  it  would  be  a good  thing  If  soeiebodv  di 
If  an  inoocenc  person  were  to  suffer."^®  That  is,  ■ 
' the  ptlntlpU  of  utility  to  laolsced  particular  e 
can  only  apply  it  directly  to  ptattlces  or  rules. 
Is  Chat  act  utilitarianism  night  Indeed  justify  coi 
tt  utilitsclaniao  would  not. 


t of  an  Imaginary  institution  known  a 


also  Incereeclng  because  it  contains  a hint  of  ethical  absolucisn, 
combined  with  an  Incultlonlat  acyle  of  argument.  These  chacacterisclcs 
win  later  become  very  evident  in  A Theory  of  Justice.  In  introducing 

distinction  between  Che  practice  and  a cane  EaUlng  under  Che  practice: 


realise  the  most  guod  on  the  wl 
aeka  Che  question,  "why  should 
Che  utilitarian  anaue 
doing  BO  in  this  case  will  have  the  best  consequences. 

And  chle  anewer  is  said,  quite  rightly,  co^conFUcc 

defend  breaking  a promise  by  a general  appeal  Co  consequcncea.  Such  a 

la  convenient  to  do  eo.  Yet.  aaya  Rawla,  Co  crltlclee  utllicarlaniaa 

becauac  one  believes  that  utilltorlanism  would  Juaclfy  a general  appeal 

thinking  Chat  utilitarianism  night  Justify  punishing  an  innocent  person 

cake  it  for  granted  Chat  "the  proialaor  ie  entitled  without  rcacricclon 
in  cooeiderecions  Co  bear  in  deciding  whether  to  keep 


lte«|>Irgj|n«’s  promise  »ould  have  been  ext renelv 


:r  adequatel/  explains  the  dlseinrtion  between  these  two 
He  goes  on  to  quallly  these  statements  considerably,  ai 
’some  tellaoca  on  people's  good  sense  and 


hard  cases  la  necessary. But  he  U adam.inc  in  Insisting  that  any 
exception  must  be  considered  to  be  a qualiricatlon  of  the  practice; 
only  Che  rule  can  authorise  Its  own  exception. 


punishment  and  promise-keeping.  Both  examples  are  intended  to  clarify 
the  distinction  between  a practice  and  a particular  rose  falling  under 
the  practice.  Ihe  remaining  aecclono  of  "Two  Concepts  of  Rules"  ore 
devoted  to  an  elucidation  of  the  two  different  conceptions  of  rules, 
the  summary  coaception  and  the  practice  conoeption.  In  order  to  fully 
undcracand  theae  eactlons  It  is  neceaaary  to  realize  choc  RawLa  is 
defending  rule  utilitarianism  agalnet  Its  critics, 
to  two  types  of  objections  to  utUltarlsiiIsmi  (I) 


e has  replied 

auspanding  one's  obligation  to  keep  a promise  on  the  grounds  that  fail- 
ing to  keep  a particular  promlee  promotea  the  sresteat  general  happiness. 
What  he  now  wante  to  show  la  how  critics  of  utilitarianism  can  make  Che 
error  (If  it  be  euch)  of  aeaumlnp  that  utilitarianism  would  Juaclfy  each 


(3) 


cellshvene  should  provide  sufficlene  sxoraplos 


. . . are  cheBselves  the  subject  of  the  utlUtnrlan  principles." 


poodlng  rou^ly  to  hla  earlier  treatnenc  of  Che  suirsKiry  concepcloo: 
(1)  rules  of  prsctlces  ore  logically  prior  to  parclculor 


!>  persons  do  not  have  the  authority  to  deride  oi 
propriety  of  following  a rule  In  parclculor  ci 
I)  rules  of  proctlcea  are  not  »erc  guides  to  hcli 

) rules  do  not  involve  the  staclsCIc.'il  notion  ol 


generality. 
The  central  Idea  is  t 

epeclflcatlon  of  the 


or  Che  idea  of  a particular  exception,*® 

St  a particular  case  cannot  be  on  exception  to  a 
exception  Is  rather  a qualification  or  a further 


and  not  particular  ci 
a clarifies  the  firsi 


>e  considered  exceptions  ti 


f Che  actions  one  performs  In  s gsme  of  hast 
ns  can  do  by  oneself  or  with  others  whether 

a ball,  tun,  or  swing  a peculiarly  shaped 


When  Che  challenge  Is  Co  the  practice,  citing  Che 
rules  (saying  uhat  the  praecice  is)  Is  naturally 
Co  no  avail.  But  when  Che  challenge  Is  to  Che 
particular  action  defined  by  the  praecice,  there 


The  uae  of  the  comcon  word  "praecice"  itiakca  liaule'  point  seen  Inninencly 
plausible.  Rawls’  particular  usage  of  clis  word  "practice,"  however, 
connotes  a higher  authority,  which  connotation,  I bellevs,  has  the  effect 
of  subordinating  individual  Judgiaencs  about  consequences.  It  nust  be 
ec^hesUed.  chat  Is,  that  we  nay  (and  do)  use  Che  word  "praecice’’ 
without  Implying,  as  Rawle  does,  that  practices  Invariably  involve  the 
subordination  of  Individual  judgments  to  group  Judgments,  or  to  Judg- 

would  use  Che  cem.  is  a gsnecal  rule  of  actloo.  Thus  even  a practice 
nay  involve  a "rule  of  thumb"  in  o sense,  end  co  call  a "rule  of  thunb" 
a "turory"  conception  of  rules  (In  opposUlon  lo  a ’’praecice’’  concep- 
tion) oveccmphaslses,  1 believe,  Che  Inducclvo  origin  and  mode  of 
application  of  rulea.  anytime  one  apollee  a rule,  even  of  inductive 
origin,  one  momentarily  uses  deductive  proesssea.  Moreover,  any 

a normoclVB  end.  That  is,  a rule  tor  operating  a machine  spoclflee 


and  Che  rule  is  Indeed  a "suBnary"  based  upon 
is  Che  addlcional  requirement  that  Che  end  Is 
morally  neutral,  but  is  seen  to  be  valuable  oi 


1 laperacive  <aLbelc 


principle  of  uclllcj  Icsclf  has  Ihe  fore 

■ay  and  do  uee  "praccice’'  to  refer  to  Inccrnediato  working  ludeiaents 
(baaed  upon  enpltical  data)  In  applying  the  principle  of  utility  to  the 

when  the  Judgaenta  and  decisions  made  are  purely  private.  Rauls'  usage 
of  the  word  "practice"  suggests  that  rules  of  practices  are  Invariably 
of  a public  nature.  This  In  Itself  la  grounds,  I believe,  for  thinking 
that  the  article  on  rules  portends  the  justification  by  consensus  In 
A Theory  of  Justice,  since  Rauls  seems  to  be  suggesting  that  that  which 
la  decided  by  the  group  through  its  Inscltuclons  Is  Invariably  more 
autborltatlve  Chan  that  decided  by  individuals.  It  may  be,  of  course, 

partial  lopetua  to  reject  utllltarlnnlam  In  favor  of  noclnl  contractar- 

involue  an  attempt  to  co-opt  the  word  "practice"  Into  n particular  quaal- 
Detaphyelcal  conception  of  rules,  and  this  must  not  be  permitted. 


Rsvle  claims  that  his  view  is  not.  In  general,  conservative,  and 
that  one  »ay  be  "as  radical  ns  one  llkes"^‘  In  challenging  the  rules  or 
pracclces.  It  Is  easy  to  be  sytepathetlc  to  Rawls'  view.  He  obviously 
thinks  ol  act  utlllearlanisB  with  its  "suaunsry"  conception  (or  eonethlng 

sunary  conception,  as  Rauls  sees  it.  Is  chat  "one  haa . In  principle, 
full  option  CO  use  the  guides  or  to  discard  chem  as  the  situation 


r authority  In  accocdanc*  »lch  violation  of  accepted  practlceo 
(uniially  practices  sdopted  in  die  public  Forup).  Av  Kawls  says,  these 
practices  are  usually  Ic^Lly  apeclfied.  Uhst  Rawls  does  not  say  la 

desirable  or  undesirable  behavior,  respectively,  have  no  necessary 
cannotatlon  of  Institutionalised  authority.  EnanqileB  would  be  the 
subtle,  but  real,  coppunleatlone  between,  say.  proFesalonal  colleasues 
or  between  husband  and  wife.  There  is  no  atrlct  line  at  which  signals 
of  pleasure  or  displeasure  become  punishment.  This  does  not.  of  course, 

I punishment  and  legal  .authority.  If  the  reason 
e unclear,  perhaps  it  will  be  sufficient  Co 

iegsl  suthority  based  upon  consensus  or  a 

iBorsl  respect  for  the  law  simply 

IB  appUcaclon  of  a given  legal  system.  The  ground  of 
respect  Is,  1 believe,  at  least  pnrclslly  the  reliance 


nary  relationship  beCwei 
for  my  line  of  argument 

scendencal  conception  ol 


upon  Justification 


8 retributive 


If  the  ebovr-quoted  pa.vsagrB  ere  cenblned  wit 
earlier  paBsagc,  Che  aigniricance  of  ReuLa'  vlowa  > 

decided  on  aoeiechlng  vhoae  working  in  particular  c. 
in  foro."  If  we  apply  to  the  problen  of  punlelinent  his  conaent  abo 
proalaea.  however,  that  *'ono  Duat  have  tl;e  understanding  chat  one  kea; 
one's  promises  as  part  of  the  practice  icaolf,"^*  it  seems  to  be  the 
only  comnDn  undeiacanding  or  consenaua  which  provides  the  authority 
behind  any  practice  (whether  promises  or  puniahoiencl , and  which  thus 
makaa  Che  practice  of  retribution  in  itself  a justlfiahle  public 


There  are  two  CBeasages  hare!  first,  punishment  necessarily 
Involves  an  element  of  retribution  (indeed,  mny  also  be  referred  tc 
s public  practice  of  retribution) i necond,  the  notion  of  "proper" 
authority  behind  punishment  auggaucs  coimion  understanding  ni 
as  Che  real  Bx>ral  justification  behind  punishment,  independently  of  Che 
actual  consequences  of  Instituting  the  practice  of  punishment.  Rawls 

not  utilitarian.  Moreover,  even  though  RnwU  has  claimed  that  the 
principle  of  utility  may  be  applied  Co  the  practices  themselves,  the 
real  aource  of  justification  appealed  to  In  the  idea  oF  "proper" 
authority  is  perhapn  more  nearly  the  norm  of  consensus,  a norm  Inpllclt 


En^haais  supplied. 


abjective  eciencK'c  Jud^nCi 


BBy  ectueUy  conflict  with 
n setting  u|i  the  prscelce. 


Up  Co  this  point  I have  atteopteil  only  to  point  owt  those  eleeents 
In  Bawls'  early  rule  utilitarian  writings  whirl,  seem  to  show  tendencies 
which  are  later  carried  to  their  logical  conclusion  In  A Theory  eg 
Juatice.  1 have  not  deatonatraced  any  particular  logical  link  between 
retributive  theories  and  social  concractarlan  foundations,  although  there 
appears  to  be  some  vague  Interrclatlonahlp  between  RnwU'  arguments 
supporting  retribution  and  the  arguments  supporting  Justlf icaclon  by 
consensus  in  "Two  Concepts  of  Rules."  It  must  be  admitted,  however. 


1 may  be  significant  ii 


ut  llltarlnnisB  Itself, 
sy  was  already  In  progress 


published  by  the  proponents  of  both  vstieties  of  utlUtarlanism. 
Batended  replies  to  Rswls’  role  utilitarian  view  are  probably  out  of 
place  here,  nince  Rawla  no  longer  dafenda  rule  otillcarlanlem  as  such. 


th  some  trepidation],  parhaps 
■t  utilitarian.  J.  J.  C.  Smart. 


theticol  euoples  where  public  rules  or  standard  practices  do  lead  to 
conflicts  with  the  requirements  of  the  principle  of  utility  In  epecUlc 


shoetclni  face 


he  deals  with  the  problem  of  unlversolizablllcy,  the  problem  Implicit 
in  Che  contDOn  norol  objection,  "But  auppoae  everyone  did  the  some?'' 


Smart  follows  A.  K.  Scout  in  dlsclngutshlnc  between  two  forma  of  Che 
universalization  principle,  the  causal  form  and  the  hypothetical  form, 
lie  defends  the  causal  form  as  provldinp  auffiefent  basis  for  the  maxim 
chat  one  generally  ought  not  to  violate  the  lav: 


n action  A because 


!,  nevertheless  when  you  take  Into 

ew,  really  opcimlflc.  1?  this 
nee  could  be  avoided  . . , then  we, 
ird  the  unlversallsation  principle.” 


reference  Co  Che  hypotheclcnl  form  of  the  unlvcreaHeatlon  principle; 
whet  it  everyone  dlJ  Likewise?  Ae  Snore  says,  "Too  nany  wrlcers 
mistakenly  suppose  thee  the  only  two  relevont  olternnclves  ore  chat  no 


Smart's  view  is  certainly  antithetical  to  Bawls'.  One  may  leglcl- 
mscely  ask  what  Che  social  consettuencea  woulii  be  If  everyone  adopted  the 
rather  free-whcallng  attitude  cowards  rules  and  Iowa  which  Smart  adopts. 
Smart  would  probably  point  out  that  such  a question  invokes  again  the 


hypothetical  version  of  the  universallsabil icy  criterion,  and  he  Implies 
that  not  everyone  is  ready  for  Che  degree  of  discretion  and  responsi- 
bility which  act  ucllltarionism  iBiposea  upon  the  individual  moral 

utilitarianism  thus  reveals  elitist  tendencies,  o 
an  extremely  atomistic  conception  of  society,  ll 
statue  the  law  has  on  Che  act  ucillcarlan  view,  t 
onlem  necessarily  implies  about  the  obligation  tc 
It  seems  chat  act  utilitarianism  at  its  best  enuj 
aggressive  mode  of  challenging  exlating  institutional  pi 
that  It  might.  If  judiciously  applied,  provide  n rcssoneble  guide  ti 
action  in  those  hard  coses  where  Che  morel  legitimacy  of  a regime  ai 


rc  whether  ic  Implies 


t uclllcerl- 


o wholesomely 


Ite  laws  are  questionable.  In  any  case.  It  seems  co  provide  an  Indepen- 
dent criterion  for  asseaslng  the  adequacy  of  existing  social  practices. 
Appealing  Co  coneenaua  socma,  by  comparison,  to  be  circular,  since  it 
provides  no  objective  criterion  for  asseaslng  Che  efficacy  or  morality 


RswlB*  defense  of  rule  uClllcarleoUTB  seena  nt  first  to  be  an  appeal 
to  the  principle  of  utility  as  Just  such  an  Independent  standard  for 
asseasiog  existing  practices,  legal  or  otherwise,  An  X have  hoped  to 
show,  however,  the  strictly  utilitarian  arguments  seem  to  have  gotten 

Independent  criterion  of  utility  seems  Co  have  become  weaker  as  Rawls’ 


surprising  In  light 


TU£  TRANSITION 

In  which  Rawls  dafeiided  rule  or  rescriccec 
acceopc  to  coi^uru  the  early  rule  ucillcarian  writings  with  A Theory  oi 

transitional  stage  between  the  rule  utllltarianlaib  of  "Two  Concepts  of 
Rules*'  and  the  social  contract  conception  of  A Theory  of  Justice.  In 
discussing  the  latter  work  in  this  chapter  I shall  further  exsoine  the 
forsial  elaoencs  oI  Rawin'  system  (centering  sround  the  idea  of  the 
original  position),  as  well  as  Che  qunsl-egoistic  principle  of 
reciprocity.  All  of  thia  Is  prelude  to  the  actual  study  of  Che  role  ol 
retribution  In  Rawls'  aystes  In  the  following  chapter. 


The  article  "Justice  as  Fairness"  (19S7)  must  be  distinguished  from 

fullest  development  to  dote  in  A Theory  of  Justice.  Tlie  article  was 

two  years  after  "Two  Concepts  of  Rulea"  (1951).  Nevertheless,  the  most 
distinctive  changes  had  already  occurred  by  1957,  and  the  label  "Juaclce 


*John  Bawla,  "Justice  as  Pelrnesa,"  The  Journal  of  Phllosonhv. 
Volume  LIV,  No.  22,  DcCober  2d,  1937. 


ulfl  uci) Italianlsm  i: 


"Juoclce  as  Fairnass"  is  less  trivial  Chan  post  of  Che  chi 

from  "Justice  as  Fairness"  Co  A Theory  of  Juscice.  on  Che  other  hand,  li 
BlitiilflcanE  iirlaarJiy  for  flawls'  aetenpcs  Co  couch  his  areunients  In  che 
conceptions  and  cerolnoLogy  of  Kantian  philosophy.  Cercaln  ImporcanL 
years,  but  laany  aaaumptions  do  noc 


The  point  of  che  following  analysis  1 


different  works,  but  co 


che  easeaclal  continuity  of  Rawls'  chinking,  while  pointing  ouc  soma  of 
che  more  confusing  changes  which  have  occurred  In  che  surface  Jusci' 
ficacory  argunencs,  labels,  and  earns.  All  of  this  is  prelude  Co  under- 

especlally  these  related  to  Rawls'  views  on  retribution  or  noral  desert. 


B«cween 


cantracL  ....  Eseentiall/  Justice  Is  the  eliis~ 


uCUltsclsn  in  "Justice  as  1 
cuo  principles  of  Justice  ii 


il  righc  Lo  the  nose  extensive  liberty  ci 
blc  with  a like  liberty  fox  all;  and  thi 

.6  reasonable  to  expect  that  they  will  wi 


Ravle  Ipeiediately  goes  on  to 
express  Justice  as  a coaplcx 


cha  coBQBon  advantage,"  (Emphasis 


Implicit  principle  of  Justice;  retribution  (here. 


c the  first  two  "Idees*'  of  liberty  end  equality 


upon  the  sane  lapllclt  t1 


,uage  of  A Theory  of  Justice  le  not 
.e  later  that  A Theory  of  Justice  a 


article  "JuaCice  aa  fairness"  Is  the  same  as  that  of  the  philosophical 
cooeeptlod  labeled  "Jnstlce  aa  fairness"  of  A Theory  of  Justice.  There 
are,  however,  a number  of  smaller  differences  which  reveal  the  holdover 

the  most  obvious  Is  Che  trestmenC  of  the  first  principle  of  equal 

Rawls  refers  to  "the  absolute  velRht  of  liberty  . . . aa  defined  by  Che 

"absolute  weight  of  liberty."  The  point,  however,  is  that  such  quall- 
A Theory  of  Justice,  whereas  In  "Justice  os  Fairness"  the  two  principles 


centered  around  Che  ideas  of  llbercy  and  equality  seen  nore  nearly  Co  be 
ccadcd  off  agnlnsc  each  ocher  in  eCandacd  utilitarian  fashion.  There  is 
not  even  an  adelaslon  in  A Theory  of  Justice  choc  Che  Ideals  of  libercy 
and  eqiulicy  say  cose  into  conflict. 


More  alitnlficanc  ia  a coepsrison  of  the  philasophical  incerpreCs- 
cloo  of  Che  first  principle  of  equal  liberty  in  both  works.  In 
"Juaclce  as  Faicnesa”  chare  is  sgoin  a style  of  areueent  reelniscenC  of 

One  can  view  this  principle  [of  equal  liberty]  as 
containing  the  principle  that  slDiUar  caaen  be 
Judged  Blollarly,  or  if  dlacincCions  are  made  in 

a principle  which  foilowa 


accepted  ae  Che  distinguishing  Bark  of  a rational  Judgeent.  Utilitar- 
ians have  certainly  had  no  monopoly  on  chio  charnctorizaclon  of 
rationality,  which  is  handed  down  from  Aristotle.  In  utllitarianislD, 

even  Che  sole  principle  of  social  Justice!  rationality  Implies 
impartiality  and  Impartiality  Is  the  standard  utilitarian  interpeetacion 
of  Che  term  "fairness."  Even  though  the  term  "fairness"  means  much  more 
chan  "Impartiality"  for  Rawls,  his  explanation  of  Che  first  principle  in 
such  language  demonstrates  the  holdover  of  a utilitarian  style  of 
argument.  The  same  language  in  not  used  in  A Theory  of  Jusclee. 
although  Che  principles  chemselven  ate  stated  in  virtually  Identical  form. 


Fairness,' 


sinllarltlee  betveen  the  i 
WTicings.  The  slBiilariCy 


however,  beceuee  oh  varlacions  In  style  Bad  language.  The  prlnery 
point  oF  conperleon  to  be  dlscuesed  here  Involvee  hoeetions  of  lav.  It 
la  hoped  that  the  fallowing  analysis  can  help  to  show  hov  egoiatlc 

law.  and  that  this  In  turn  loplles  a greater  tendency  towards  a 


when  it  Is  used  for  egoistic  e' 

the  exclusion  of  the  inore  substantive  moral  aspects  involved.  Hore 
nearly  correctly,  there  Is  simply  a gulf  hetween  the  procedural  and  th. 
eubscsntlvG  elcoients  In  howls'  system.  Ac  this  point  I am  concerned 

selves  contain  neither  egoistic  or  legalistic  elements. 


Throughout  the  atudy  of  "Two  Concepts  of  Rolea"  In  Chapter  III, 

1 have  empheelzcd  Rawls’  reliance  upon  Che  practice  conception  of  rulei 
and  how  this  conception  le  analogiced  in  terma  of  a coopecltlve  game. 
The  ercicle  "Justice  an  Rairnceh,"  chough  It  eiakes  a significant  break 

the  word  "practice")  ace  Immediately  incorporated  Into  the  argunenta 


Bhall  pick  up  Che  analysis  in  Che  passAke  in  which  Rawls  la  descclbloB 


use  chelr  escohllshed  Insclcuclona.  They  cry 
in  praccices  Chemselves,  are  to  he  judged.^ 


Rawla  goes  on  to  argue  for  the  principle  which  In  A Theory  of  Justice 
will  be  called  the  "difference”  principle,  including  a eCaCemenC  of 


oacure  of  Che  principles,  os  well  as  Che  uses  to  which  Che  principles 
of  Justice  will  be  put.  Although  Rawls  will  defend  the  very  same 
principles  as  ideal  principles  In  A Theory  of  Justice,  there  are  hints 
In  this  earlier  formulation  of  his  contract  conception  that  Che 


acceptance  of  Che  relations  in  which  they 


actually 


There  are  dlecurblng  eleou 
open  CO  ell),  The  dlscurbing  elemenca  invoJve  Che  seeding  conCradicClon 


one  aoocher. 


psrclee  night  w 


if  equalicy,  RawLe  saeme  to  appear  co  be  giving  good 
ihy  one  would  want  co  defend  equalicy.  The  point  here  la  noc  Che  ieeue 
if  ei;uallcy  Itaelf,  buc  Che  self-lnCereat  orientation  which  in  aacrlbed 
■a  pacclee  concracclng  Co  fom  a aociecy.  In  baying  thla,  I an  rejeoc- 


iC  prlnclplea  of  JuaCice  w1 


h noac  persona 


Involve  any  zaro-aum  aasunpclDns.  Hie  second  principle  oE  justice  li 
A Theory  oE  Juacice.  for  exsn^lc. 


:h  principle  h. 


policy  Implications  wl 

gfinclplea  and  Che  methodeleEtcal  phlloaophlcol  devices  which  define  Che 
formal  nyeCem.  By  Che  latter  1 refer  npeclfleally  to  the  Hawlalan 

eBolscic  principle  of  reciprocity.  Thomas  Kagcl  calls  Rawls'  version 
of  Che  social  contracC  a "prudenctsl"^^  rather  chan  a moral  conception. 
Ubac  I have  referred  Co  aa  prohlema  of  phllosopfilcal  method  (rather  than 
aubscance),  Nagal  refers  to  simply  as  "models":  the  utilitarian  model 

(or  method)  la  the  ossunpclon  of  the  imparcial  sympotheclc  epectator, 
while  Rawls’  model  (or  method)  Involves  mutually  dlsintereeCed  parties. 


d Involven  a 


The  utilitarian  model  or  i 
to  an  original  agreemenc  (If  w< 

utllltarlens  would  design  Inatlcutlono  upon  the  assumpclon  chat  all  real 
persons  Involved  In  the  operation  of  the  Inetlluclons  would  be  perfect 
altruists.  Indeed,  many  utilitarians  have  insisted  Chat  insclcuclons 
be  designed  In  such  a way  as  to  be  moat  likely  to  function  oven  when 
motlvea  are  conelderahly  leaa  than  perfect.  The  baalc  methodological 
aaaumptlon  of  utlLltarlanlsm,  however.  Is  chat  pernons  who  are  crying 


Daniels,  Baalc  fi< 


■n  Justice,"  Reading  Ri 


gsjj,y.Si  m 


poaleion 


hus  Borslly  defenaiblc,  and  which  are  pachologlcal  and  noc 
'C  being  encouraged  (or  In  Bone  caaen  even  loleraced)  by  socleCy. 

acraac,  would  necesalcace  making  value  Judg- 

[alnce]  IC  applies  Co  society  the  principle  of  choice  for  one  nan."^^ 


right  an  prior  t( 


asairmpElons.  Rawls  denies  this  charge  of  egolsn.  of  course.  Flrsr  of 
all  he  denies  that  he  Is  an  egoist.  Next  he  denies  chat  hie  view  is  a 

or  conpeticive  social  arrangements  arc  closely  related,  I shall  treat 
chose  Iseuea  together.  In  Che  remainder  of  this  chapter  1 shall 

Co  problena  with  nechod!  Chat  la,  the  model  of  the  original  position  and 


Theory  of  Justice, 


prableauictc  aspect 


ef  RawLa'  dectrlne. 


HBauttpClon  of  norallty  on  the  part  of  the  parties  In  the  orlRlnaL 
position,  but  that  thin  does  not  eiake  thee  ejjoista: 

BenClPtL  competition: 


e principle  of  rational  choice, Certain  poesasca.  however,  suggest 


Rawls’  defenses  agsinsC  Che  charge  of  egglsn  are  q 
denials  ef  [he  charge  are  sprinkled  llbeially  [hrougheuc  die  five  hundri 
eighty-seven  pages  of  A Theory  of  Jueclee.  In  defending  mvcually 
disinterested  rationality,  for  Gsasple,  Rawls  admits  that  the  parties 
’’try  CO  acknowledge  principles  which  advance  their  own  ends  as  far  as 
possible."  Thus,  slthongh  Che  parties  cry  to  "win"  the  highest  index 
of  primary  social  goods,  they  do  not  "try  to  gain  relative  to  each 
other,"  There  is  an  explicit  denial  chat  a tero-suD  gniae  is  Involved 


of  the  "game"  analogy. 


ilgU  or  a low  SOI 
'k  to  maxlmlxe  oi 

really  apply,  since  the  parties  are  not 
possible  judged  by  their  own  system  of  ends.^^ 
not  want  to  cake  Issue  with  Che  Idea  here  expressed:  that 

have  wants  is  not  to  be  egolsclo.  Nothing  seems  to  be  more 


e original  position,  1 


persons  have  wj 


appoDfincs.”  {EmphaniB  Rupplled.  See  previous 


The  sffoctlve  neucrolUy  is,  in  Rny  ease,  a disturbing  aspect  of 
Rauls'  systen.  Cao  benevolence  (love,  charity)  be  so  easily  disposed 
of,  with  no  ill  effects  throughout  Che  BysCen?  Is  Rawls  correct  in 
saying  that  "the  combination  of  mucual  disinterest  end  the  veil  of 

mechanism?  How  In  it  Chat  "this  combination  of  conditlona  forcee  each 


person  in  the  original  position  to  take  Che  good  of  ochers  into 
account"?  How  Is  it  chat  "the  effects  of  Rood  will  .nrc  brought  about 
by  several  conditions  working  Jolncly"?^^  Rauls  never  Bays.  Indeed, 
he  escapes  a Jusclfloation  for  ouch  vague  claims  by  immediately  denying 
choc  benevolence  and  good  will  are  necessary  at  all: 


(Ilf  it  is  asked  why  one  should  not  poatulece 
benevolence  wlch  the  veil  of  ignocance,  Che  answer 

Moreover,  it  would  defeat  the  purpoae  of  grounding 
Che  theory  of  Justice  on  weak  scipulaclons.  ea  well 
an  being  Incongruous  wlch  the  circumscancae  of 
Justice.^’ 


In  another  piece  Raula  suggests  thsc  "once  the  pcinclples  of  eight  and 
Justice  are  on  hand,  they  may  bs  used  to  define  Che  iwral  virtues  Just 
as  In  any  other  theory. This  in  itself  might  be  defensible,  but 


lis  contract  theory: 


(reciprocity)  which  Itauls  atceepte  to  I 
Each  person's  willingness  to  contribute  Is  conttneene  upon  the  concrl- 
beclon  oE  others. (Enphasle  supplied.)  Whether  or  not  these  dlifi- 
cultles  are  gowle*  alone,  or  belong  to  oil  contract  theory,  la  a question 
which  Is  beyond  the  scope  of  thla  study. 

8y  referring  to  "difficulties"  I refer,  of  course,  to  the  sn>re  and 
■ore  elaborate  fonsal  structure  of  Rawls'  syoceh  : the  original  poni- 
tlon,  the  repreaentatiue  man,  the  veil  of  Ignorance,  the  thin  theory  of 
Che  good,  the  distinction  between  right  and  good  (and  Che  priority  of 
Che  former),  Juetificaclon  by  consensus,  and  other  devices  seem  to  be 
required  In  order  Co  defend  a conception  of  the  rule  of  law  founded  on 
the  egoistic  or  qusel-egolsclc  principle  of  reciprocity. 

Were  Rawls'  rationalisations  (in  the  non^pejoraclvc  sense)  confined 
to  these  elements,  they  night  not  seen  too  disturbing.  Unfortunately, 
they  extend  even  Co  the  redefinition  and  possibly  an  Inversion  of  what 
seem  to  be  Che  coanson  moral  psychological  conceptions  of  shame  and 
guilt.  1 refer  specifically  to  his  great  emphasis  on  public  conaclous- 
neea  as  a factor  Involved  In  feeling  shame  and  guilt.  This  In  turn  Is 
related  Indirectly  to  Rawls’  calling  self-rasperc  a primary  good.  1 
assume  chat  self-respect  la  not  only  s primary  good,  but  the  primary 
good,  being  a prior  condition  for  the  enjoyment  of  all  ocher  goods; 


point  here,  since  there  is  auch  In  Rswls'  nnel/sls  <drnvn  prlaerily  froa 
Che  writings  of  UIIIUd  Jeaes>  which  In  worthwhile  and  useftil.  The 
public  emphasis  Is  not  accidental,  however,  and  it  Is  quite  consistent 
with  the  authority  of  public  rules  and  conventions  which  pervades  Rawla' 


By  emphasising  the  concern  for  others*  opinions  in  explaining  the 
concepts  of  shone  and  guilt  {especially  with  tegard  to  fear  of  others’ 
reaction),  Rawls  again  reduces  moral  notions  Co  more  nearly  ptiidentfel 
notions.  (This  seems  to  be  characcerlstlc  of  much  of  his  writing,  and 
Indicates  that  Che  egoistic  assumptions  behind  his  Idea  of  Che  original 
position  tend  to  permeate  other  anpeecs  of  hie  work.)  Tlie  fear  which 
comes  from  injuring  others  (or  the  group  ns  a whole)  In  surely  not  a 


transcendent  significance  for  personal  conscience:  the  idea  of  guilt 

le  taken  out  of  the  realm  of  westing  or  abusing  that  which  is  naturally 
or  intuitively  worthy  or  good,  and  la  put  instead  into  Che  renla  of 
aoclal  convention  and  group  pressure.  This  Is  certainly  consistent  with 


view  of  poraLs  which  pervcdee  A Thccrv  oC  Juntice.  at  least  In  Che 
discussion  ol  Che  original  poslclon  ("method"). 


Guile  certainly  Involves  a a 
a higher  authority:  for  Rawls  ch 

whereaa  for  Sldgwich  It  is  God. 
here  Is  that  man  la  reapanslbJe  f: 


nee  of  conaciousnesB  o; 
hlglier  authority  Is  cl 


judgment  of  the  moral  worth 
this  so  clearly,  even  though  I Include  ch 
CO  show  how  the  assuo^ciuns  beginning  wit 
with  them  an  increasing  complexity  of  mor 
extending  even  to  a redefinition  of  basic 
and  shams.  Mich  regard  to  the  specific  1; 
only  express  regret  at  the  face  chat  for  : 


Justice,  Including 


!B  remarks  here  primarily 
Che  original  position  bring 
I Ttechodcloglcal  concepts. 


Into  the  realm  of  direct  references  Co  mural  worth  and  desert,  are  not 

beginning.  Do,  for  example,  Che  numerous  references  to  games  In 
conjunction  with  rules  of  practices  In  "Two  Concepts  of  Rules"  foretell 
a convcnclonallat  style  of  argumentation  throughout  A Theory  of  Justice 
(at  least  In  the  discussion  of  the  original  position)?  It  la  difficult 
to  answer  this  question  with  any  certainty,  but  a eufflclenc  number  of 
questions  have  been  rolecd  Co  justify  the  positing  of  two  sub-hypotheses 

an  Implicit  retributive  emphasis  In  A Theory  of  Justice,  first.  In  s 


systetB  where  convenClon  takee  precedence  over  natural  floods  aa  uLclaate 

clve  bond  will  be  poeiced  as  holding  society  together?  Thus  would  ve 
not  expect  Co  see  enforced  agreeaienCR  on  voluea,  with  a correspondingly 
greeter  appeal  to  Che  recrlbuCive  oechlnery  of  lew?  (t  take  it  for 
granted  chat  Bawls  le  at  least  partially  correct  In  esaociaclng  retrlbu- 


are  deecrlbed  (If  not  labeled)  aa  egoists,  would  not  w> 
accept  such  a conception  of  theaieelves  as  "moral"  ecto 
likely  to  press  cIsIds  witli  regard  to  competition  for  i 
This,  too.  Implies  a greater  likelihood  of  oppoallng  ti 
machinery  of  law.  In  the  next  chapter  1 hope  to  show  \ 


other  elements  do  suggest  that  there  is  at  least  a strong  tendency 
towards  rctrlbucluiam  In  Bawls'  system,  or  at  least  in  any  attempt  Co 
apply  that  system  in  prscclce.  Pot  the  aomenc  I should  Like  to  offer 
the  speculation  that  many,  If  not  all,  of  the  tendencies  coward 
retrlbuclvlam  have  their  ultimate  explanation  in  Rawls'  emphasis  on 
eonnenaus  or  collective  judgment  and  in  hla  dlaporagcmeiic  of  Individual 
conaclsnce:  "Me  are  not  literally  to  respect  Che  conscieucc  of  an 

individual • (Emphasis  supplied.) 


CHAPTER  V 

THE  PROBLEM  OF  DESERT 


ing  aapecta  of  thaorlee  of  juatlco.  This  is  in  InrgG  pnrc  s consequence 


of  Che  Eficc  thsc  pernons  6o 


ance,  co  get  what  Che 


since  the  Cine  of  Job  haue  ashed  oliy  it  Is  Chat  Che  apachecic  and 
Lndulgenc  sonecines  seen  Co  face  better  chan  the  conpasslonace  and  Che 
diligent.  Hoceouer,  even  the  moat  oocally  perfect  life  Is  ecconpsnied 
by  Che  progressive  physical  degeneration  of  aging,  culninating  In  death. 


Aaong  Chose  who  have  deemphaaized  oioral  desert  as  Che  prlnary 
cooponent  of  justice  is  John  Rawla,  who  has  consciously  downplayed 
desert  or  retribution  in  fornulnclng  Che  philosophical  system  of 
A Theory  of  Justice.  In  Che  previous  chapter  It  was  pointed  out  that, 
whereas  the  early  article  "Justice  as  Palrneae"  referred  Co  a third 
principle  of  justice  which  renenhled  a principle  of  desert  or  retribu- 
tion. A Theory  of  Justice  nenclons  only  two  principles,  neither  of  which 
says  anything  about  desert.  Rawla  even  goes  ao  far  as  to  say  that  "The 
principles  of  justice  ...  do  not  mention  eornl  dt-serc.  and  there  is 
no  tendency  for  distributive  sh.nres  Co  correupond  Co  It."* 


Bawls,  A Theory  of  Justice. 


In  ehis  chapter,  however,  [ nhell  atcctapc  Co  ehov  Chet  the  third 
liapllclt  principle  of  cetrihuclon  which  1 noted  In  dlcusalng  the  article 
"Justice  as  Falreeaa"  ia  also  present  In  A Theory  of  Justice.  X ahall 
also  occeape  to  clarify  the  linkage  between  Che  egulsn  of  Howls'  contract 
theory  and  the  role  of  desert  or  retribution  In  chnt  theory. 


theory  is  not  based  upon  a principle  of  ri 
ing  Che  view  that  It  is  primarily  chat  part  of  his  aystem  devoted  ti 
considerations  of  eiecliud.  Involving  the  original  ponlclon  and  fonao 
elefflencs  of  the  social  contractarian  conception,  which  involvea 

aubacanclva  elements  of  his  ayscea.  Involving  the  two  principles  of 
Justice,  are  easenclally  non-recrlhurlvlstlc  In  content,  and  it  la 
these,  I believe,  which  will  be  shown  to  have  enduring  value  In  terr 
of  their  basic  ethical  concent  (elthough  not  neteaaarlly  in  Cema  oJ 
A theory  of  Justice). 


t forotuLstlon  ft 


Before  beginning  the  actual  analysis  of  the  role  of  retribution  or 
deaert  In  Rawla'  writings.  It  nay  be  well  to  review  briefly  the  concept 
of  desert  (or  retribution).  Some  problems  of  usage  have  arisen  in 


ultlmetely 


f IdQguage,  bkiC  revea 
wlch  aisbiguoua  oc  InconaiaCenc  uaagaa 


prohlraa  that  are  aasociatcd 


a techolcdl  naaDlng,  or  whara 


Justice  la  racaly  moral  daaurc.'*  Miller  says  cluic  few  comaioo  deaarc 
Judgments  have  thla  character.  "Whan  we  argue  about  whether  a particular 
employee  deserves  a higher  wage  chan  ha  Is  nnw  earning,  we  mention  his 

his  moral  chareeter."’  Miller  Is,  I believe,  correct,  but  he  la  simply 


eense.  Henry  Sldgwlck  recogniaed  this  dliriculty,  and  suggested  chat 
we  use  the  morally-neuCral  term  "fitness"*  Instead  of  "desert"  when  we 
are  Calking  shout  awarde  or  enclclemencs  based  upon  competencies  and 
reaponslblllcles.  Sldgwlck  seemed  Co  believe  chac  one  needs  co  believe 


See  David  Hlller'a  Social  JuHClce  (Oxford:  Oxford  University 

used  In  practice.  A teore  eubscantlve  study  Is  .lool  felnberg's  Doing  and 
Pea erring.  (Princeton:  Prlncecan  Dnlveralcy  Press,  1970). 

"Sldgwlck,  The  Hechods  of  Echlea.  p,  350.  See  also  pp,  260-283. 


but  he  relegeted  such  ulclmsEe  ccnslderatluns  to  the  real 
Above  sll,  he  shrank  from  acteoptlng  to  fomulote  social  policy  upon  Che 
basis  of  decisions  about  ultinnCe  moral  worth,  he  choupht  Instead  chac 

approached  without  Che  neceselcy  of  making  uUlmsce  characcer  judgments. 
Sidgwlck  thus  thought  that  the  essentially  human  responsibility  concern- 
ing justice  should  be  limited  to  "fitness"  or  competence  rather  than 


e judgments  about  need, 
judgments  about  competence  end  fitness  can  have  no  meaning:  the  rele- 

vant coDpecanclee  are  ulcImacoLy  only  ebllitles  and  skills  for  fulFill- 

moral  deserte  can  be  accuracoly  judged,  concluding  Instead  that  a theory 
of  juatlce  nsed  not  have  its  fouodacion  either  in  a theory  of  nseds  or 
in  s theory  of  deserts.  This  le  ostensibly  Rauls’  view,  although  it  is 
no:  clear  just  what  the  ultimate  foundotlon  of  hia  system  really  Is, 

! addressed  here  Is  whether  the  foundation  of  his 
It  may  be,  la  not  more  closely  related  to  desert 

I search  for  the  epistemological  foundntlons  of  Rauls’ 

*e  neceasnry  to  return  to  thla  prohlora,  but  for  the 
:cc  appio.'ich  to  Che  problem  of  the  role  of  desert  In 


system,  whatever  1 


In  Che  ficfiC  place,  f 
jueclce  08  desert.  Kavls 
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■a  no  reterencea  to  "ultlaate  justice" 

follow  Joel  Foinberg^  In  thinking 
chat  Ic  mokes  no  sense  to  divide  Justice  Into  two  renlms  of  ultlmaCe 
''echeteal"  JuaClee  (eonctolled  by  Qod)  and  social  Justice  (controlled 
by  Mn).  Thus  Chete  is  oo  explicit  recognition  of  .1  distinction  made 
between  "Justice"  in  general  and  ''social  Justice."  if  there  Is  no 
"social  Justice”  to  be  edniniatcrcd  by  man,  then  there  Is  no  justice. 
Rawls'  treatment  of  guilt  and  other  emotions  leads  one  to  believe  that 
Rawls  rejects  the  Ides  that  the  pangs  of  consclonce  or  any  other 
psychological  phenomena  have  anything  Co  do  with  justice,  nt  least  as 
desert.  Rawls'  unwillingness  Co  accept  Sldgwlck’e  distinction  between 
ultimate  Justice  and  social  Juaclce  might  be  seen  to  follow  In  part  from 
Rawls'  aesumpclon  that  "the  natural  distribution  Is  neither  just  nor 
unjust."  That  la.  If  the  natural  order  Is  morally  noncral,  Chen  what- 
ever Justice  exists  must  then  be  administered  by  man.  The  problem  with 
this  Interpretation,  however,  is  chat  Sldgwlch  alao  began  with  the 
assumption  that  the  natural  order  Is  neither  Juht  not  unjust,  and  yet 
came  to  Che  opposite  conclualon,  that  Justice  (at  least  In  Che  ultimate 
sense)  should  not  or  cannot  be  administered  by  mnn.  Tho  aaaunpCIon  of 

partially  a matter  of  differing  definitions.  Rawls  Infers  the 


and  the  utlllcariaxiB 


^Sea  "Justice  ai 


^wle,  A Theory  of  Justice,  p. 


necessity  for  man 

Sldgvlck  used  Che 
Co  some  uLciaace  □ 


o cake  full  rcsiJonsIhlHcy  for  justice,  priasrlly 
"Justice"  Che  basic  structure  of  society.  Although 


in  Che  transcendental 


relationship  b> 


id  happiness,  manifest 


! golned  under  eIrcuMCencea,"'  Virtue 

I,  especially  as  doing  so  mitigates  the  effects  of  natural  and 
>rdcr.  Justice,  on  cbe  other  hand,  neeaed  to  have  something 
the  psychological  predisposition  toward  happiness  or  optimism 


■eon  by  Sldgvlck  Co  describe  Che  relations 

e might  say  Chat  Sldgwlck  believed  that 
I sense  involved  reward  for  promoting  j 


bucween  virtue  and 
otolly  separate  concepts. 


awls  did  not  recognise  additional  moral  virtues  besides 

reward.  Unfortunately,  this  aphoristic  etacenenC  may 
eai  8 very  complew  issue  Involving  Che  rsloclonshlp 


desert.  Though 


concerned  with  desert  Chan  he  at  first  sppears,  hts  most  obvious  seate- 
nents  are  direct  dlsclaiiterB  of  belief  in  justice  ns  desert. 

"justice  la  happiness  occording  to  virtue."  The  finality  of  this 
scatessrnt,  which  Is  given  without  any  qualifiers,  suggests  that  Rawls 

believe  that  Rawls  could  be  taking  such  a cynical  view,  however.  It 

institute  justice  os  happiness  according  to  virtue,  by  which  he  clearly 
Beans  that  we  should  not  otteept  to  distribute  social  or  material  goods 


in  proportion  to  virtue.  Since 
juetlce  of  the  good  coosclence. 


point  by  point  with  Sidgwick*s.  Ynt,  In  certain  respects  hie  view  beers 
otore  than  a superficial  ceeeinblance  to  utilltarlanlsa,  as  can  he  sssn 


>re  Is  a tendency  for  comoon  aenne  to  suppose 
It  Incone  and  wealth,  end  tha  good  things  In 
e generally,  should  be  distributed  according 

if  distributive  Justice, 


Theory  of 


i||SsS'‘' 


All  of  this  Is  escreoiely  Imptittaot  for  asoercalnlOK  Che  LlBlts  of 
Rauls’  colerocion  and  heaicanco  to  Judge.  For,  chough  Rauls'  dovelop- 
isenc  of  his  Ideal  prlnciplaa  depends  upon  a strongly  non-Judgmencal  and 
non-cetribuclulatlc  acnnce  which  rivals  chat  of  utillcarlanlsB,  Rawls' 
theory  contains  laporcanc  theoretical  provlslona  which  allow  the  Ideal 
considerations  to  be  thrown  out  completely  when  proctlcal  (non-ideal 1 
problems  are  encountered.  Then  retclbutlvlsclc  considerations  reemerge 
In  a form  which  may  be  more  dangeroua  chon  before,  honeclieless,  the 
non-Judgraencel  elements  of  Rauls'  Ideal  theory  nre  In  cliemnelvea  worthy 
of  consideration,  not  least  of  all  because  they  eloquently  express 
Rawls'  moral  Intuitions.  Intuitions  which  most  persons  share  Co  some 
extent  and  which  provide  the  aubstsneo  tor  Che  universally-acclaimed 
Ideals  of  tolerance  end  underecandlng  for  the  least  advantaged  members 


In  speaking  of  the  non-judgraencal  elemenca  of  Rawls'  system,  1 
fer,  gf  course,  to  his  "difference  principle."  the  most  controversial 
ject  of  his  theory,  and  Che  principle  which  he  sees  as  secondary  only 
Che  first  principle  of  equnl  liberty,  which  states  that  "each  person 
to  have  an  equal  right  Co  the  moat  extensive  basic  liberty  compatible 
;h  a similar  liberty  for  others."^’  The  difference  principle  (the 
:ond  principle)  In  its  less  controversial  formulncion  scacaa  Chat 
lelal  and  economic  Inequalltlca  ace  Co  he  arranged  ao  chat  they  are 
li  (a)  to  the  greatest  benefit  of  the  least  advancnged,  and 


Rawls,  A Theory  of  Justice. 


character  is  totally  dependent  u 


n environnencnl  factors,  ” But  the 
that  we  cannot  JudBe  In  particular 


:t  of  envlronaental 


coaea  which  deflclenciea  of  character 
deprivations  and  which  ace  the  result 

Intuitive  considerations  help  to  clarity  the  nature  nf  the  difference 
principle  and  Che  aenae  In  which  it  la  egalitarian."^^ 

It  la,  I believe,  significant  that  Rawla’  Invocation  of  lotultlonlaia 
occurs  here  with  a line  of  arguDcntaclon  Chat  la  strongly  renlnlacent 
of  utlllcarlaniam  In  Ita  non-Judgmcntal  emphaaia.  In  thin  name  paeaage 
ftawle  eakes  a atatoacnt  which,  upon  reflection,  la  natoundlng:  "None 
of  this  le  attlctly  apoaklng  an  argument  tor  Che  difference  principle, 
since  In  a eon_cract  theory  argungota  are  ma^  from  _che  point  of  Hew  of 
the  original  peeitlon."  (Emphnala  supplied.)  What  this  means  in 
practice  la  that.  In  the  final  onalysla.  Intuitive  conalderatlons  are 
thus  minlmleed  In  favor  of  controccacUn  considerations  In  the  formal 
system.  It  will  be  romenbered  that  Che  Inlultive  end  of  promoting  cho 
fulfillment  of  the  most  deaperoce  needs  often  has  been  defended  within 
a utlllcoclan  rationale.  Thus  n utilitarian  would  have  Co  support  or 
advance  a social  order  t^lch  premised  on  balance  Co  sstlafy  the  grascest 


^®ln  another  pnssage,  however,  he  comes  very  close  to  saying  this! 
Even  the  wllllngncaa  to  make  an  effort,  to  trv,  and  so  to  be  deserving 
In  the  ordinary  nonse  is  Itself  dependent  upon  happy  family  and  social 


hsppinesfl  b«  prgnoted,  since  the  esrginal  utility  of  a given  good  is 


have  an  "underdog"  bias  to  them.  It  Is  curious  that,  having  first  argued 
for  his  "underdog"  difference  principle  froB  Intuitive  conolderatlons, 
Rawls  says  that  ultloately  the  difference  principle  derives  Ite  authority 


not  from  Intuition  but  frons  the  face  that  it  would  be  agreed  Co  by 
parties  in  the  original  position. 


Surely,  however,  we  sisy  nek  where  the  ulcleiate  nuthorlty  for  such 
a principle  lleei  what  If  the  parties  did  not  agree  to  such  a principle? 
If  they  rejected  an  underdog  principle,  .and  I accepted  it,  could  I not 
clolB  chat  the  eerc  fact  of  a majority  consensus  Bust  he  rejected  In 
favor  of  ny  own  private  conscience  or  noral  intuitions  on  Che  DSCCer? 

Of  course.  Rawls  would  say  chat.  It  the  princlplo  lo  vslld,  all  would 


Intuitive  correctness  of  the  principle,  in  which  case  the  authority  of 
conaenaus  beconea  auperfluous.  That  Is,  the  authority  by  consensus 

Individuals  which  provide  Che  ultimate  authority  or  vslldity  of  the 
goals  of  social  action.* 


■gard  to  Che  prlBocy  t 
:t  peraons  "may  still  put  forward  'coveon  consent*  as  an 
the  validity  of  these  general  rules:  but  only  as  suppori 

t an  n substicuCc  for  It  or  os  supei 

. of  Ethics,  p.  101.  (dldgwlck's 

t'*  alludss  simply  to  the  cometnn  moral  msxires  and  ii 
y srgumencs  abonc  Che  universality  or  categorical 


One  Bfi/  ask  vhy  Rawia  ulclBately 
Intuition  la  nore  nearly  supportive  ot 
elenents  rather  than  contractarian  eU 


non-Judgmcntal  arguoienta 
some  persons  who 


expressed  In  1 


la'  system  may  not 
reaten  to  nullify  t 


social  policy,  as  well  as  Che  general 
this  only  hecnuae  It  seems  likely  that 
e rormal  aspects  of 


be  correct  to  say  that,  as  he  departs  from  Intulclvely-bssed  arguments 
and  begins  to  Invoke  the  rntlonallsclc  constructs  of  the  original 
position,  a tendency  towards  a harsher  view  becoBes  evident.  Another 
point  of  interest  In  this  regard  is  that  the  difference  principle  is 
fonrslly  linked  in  Rnwls’  syaceoi  to  the  legslist-concraccarUn  concept 
of  teclprocicyt  "The  difference  principle  expresses  a conception  of 
reciprocity.  It  Is  a principle  of  mutual  benefit. This  seealngly 
Innocuous  Btacement  is  buried  in  the  passage  which  seema  most  thoroughly 


Theory  of  Justice. 
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I equnllty  of  opporcunlcy  liai 
tfive  the  less  fortunate  behli 


non-compeeiclve  and  non-JudgnenCn] . 
paasage  which  goes  on  Co  any  that  '*t 
a neritocraclc  society,*'  a aocleCy  li 
no  ®ora  oeaning  Chao  "an  equal  chanc> 

In  Che  personal  queac  for  influence  and  social  pnaition."^*  Zndei 
Just  after  the  mention  of  the  relationship  hecwcen  Che  difference 
principle  and  the  principle  of  reciprocity.  Rawls  goes  on  to  say  t 


been  slipped  Into  those  paesagca  which  argue  looat  eloquently  agalnac 
desert  (and  even  meric)  considerations.  Rawls  would  perhaps  argue  for 
Che  principle  of  ceelproclty  on  intuitive  gcounda,  but  ic  seems  clear 
that  Che  appeal  to  reciprocity  is  not  Integrated  Into  the  other 
intuitively-based  argumence  In  Che  passage. 


As  I have  noted  In  previous  chaptars.  RawLs  does  not  seen  to  treat 
reclpracal  obligaclona  as  providing  merely  a prudential  bock-up  Cor  the 
security  of  personal  endeavors,  but  as  the  basic  mortar  of  eoclecy. 

Thus,  though  reciprocal  arrangemente  remain  for  the  utilitarian  a passi- 
ble legal  device  or  cool  which  may  or  may  noc  (depending  on  empirical 
evidence)  tend  to  maalmlze  the  greateac  happlnens,  Che  eaaential  moral 
elements  of  utilitarian  thought  do  not  rely  upon  reriprooity  as  being 
a maral  principle.  Rawls  noc  only  claims  aioral  (as  opposed  to  prudentlnl) 
elgnlflcance  for  the  principle  of  reciprocity;  he  goes  so  fsr  as  to 


It  Ifl  dcBlgned  to  advance  his  own  intereec,^^  Ilia  own  ’’rational  life 

hla  ie  not  a defence  of  a ’’private  society"^^  in  which  all  personal 

"juoc"  person  would  not  engage  in  a coopecaclve  endeavor  unlesa  he  could 
see  Che  benefit  to  himself  in  Chat  endeavor.  One  wonders  whether  any 

liolCed  terms  could  possibly  come  to  fruition  In  anything  other  than  a 
"private  society.’’*  Ocher  related  (but  scattered)  passages  similarly 
iadieace  not  only  Rawls'  mlsunderacanding  of  ut lilcarianlam,  but  also 


personal  r 


id  sacrifice: 


e of  utility  asks  is  precii 
r advantages  of  others  as  i 


sane  person  can  be  said  to  act  in  a truly  and  totally  dlsinCereated 
iBSnner.  Sidgwlck  attempted  to  resolve  this  problem  by  saying  chat  our 
long-range  happiness  may  lie  behind  our  virLuous  actions  without  thereby 
reducing  us  sll  to  egoists.^  Indeed,  Sidgwlck  went  so  far  as  to  call 

or  socisl  interest  with  his  virtue.  As  was  implied  Lrller,  Sidgwlck 
waa  partial  to  a theory  of  self-love  which  saw  rewnrd  numlfeated  in  the 

goods.  The  Methods  of  Ethics,  pp,  119-122;  167-170;  200-20*. 
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rvice  of  larger  ends.  This  doctrine 
y filcernecive  to  an  "anawec  In  kind"  is 


opposite  alternative  i< 


'Ve  the  individual. 


authority  . . . conceived  as  a aoraiity  f< 
sell-aaoriflce  for  the  sake  of  a higher  gi 
of  the  Individual  and  lesser  eeaociatlone 
our  ' attachoieats’'  to  a just  political  ordt 
kind"  (above). 


I says  that  "utllltarl- 

18  the  "morality  of 

o deprecate  the  worth 
IS  does  Rawls  explain 


s beyond  tl 


t demonstrated  tl 


altrulatic 


service  and  self-sacrifice  has  any  particular  tendency  to  become  incor- 
porated Into  a "morality  of  authority."  It  is  one  thing  for  an 
Individual  to  eaibrace  a personal  ethic  which  enoourogea  hie  uilllngoess 
to  make  a sacrifice,  according  to  his  own  private  roioulatlons  as  to 
what  degree  of  sacrifice  is  called  for  in  particular  cases.  It  is  quite 


authgrlty  Che  sacrifice 


ime  of  some  Quppoaed 
‘ of  realizing  one's  oi 
'f  moraUsm,  since  Ic 
■f  oneself. 


passage  Is  eooeuhac  anblguous, 
principle  of  reciprocity  and  t 
clie  principle  of  reciprocity  c 
suggests  a reaction  theory  of 


ore  seen  to  seise  as  s response  to  ocher  acClotis.  Proving  thac  this 
Is  the  same  as  s principle  of  recrlbutlon  is  no  easy  task,  since  Pavla 
hos  apparently  foreeeen  such  a possible  chsrge  and  seems  to  have  taken 
some  palne  to  avoid  stating  his  arguments  in  an  overtly  retrlbutlviatlc 
form.  1 ahall  have  to  appeal  to  the  reader's  good  judgment  In  the 
passsgaa  which  follow  In  order  to  sacertaln  Che  true  significance  of 
Rswla*  creatDenc  of  these  difficult  concepts. 


The  principle  of  reciprocity  seams  In  Itself  logically  to  Imply  a 
principle  of  retribution.  This  Is  so  because  the  principle  of  retribu- 
tion implies  much  more  than  that  one  ought  to  try  to  give  persons  what 
they  deserve.  As  a suppoaed  principle  ol  aorslley  In  a social  context 


an  Injunction  to  respond  In  kl 
rule:  one  ought  Co  reepond  ot 
oxtsnda  only  Co  mnlcreatnene,  ■ 


logical  opponlce  Is  Che  golden 
In  hind.  The  logical  opposition 


for  good.  Scored  note  precisely.  Che  Bolder  rule  Is  sloaply  ar  injurc- 
Cion  always  Co  treat  ochers  with  good,  however  chey  nay  creac  os.  It 
may  be  reseated  as  the  principle  that  oro  ought  to  reCorn  good  for  evil. 


;n  escahllshed  chac  the  cssoiice  of  a principle  of 
Is*  principle  of  ceciproclcy  Is  also  a principle  o 
describes  Che  principle  of  reclprociCy  as  a willingness  Co  answer  in 


(1)  given  just  family  InstLtutinna,  u. 


given  a just  social  order,  a person  learna  co  lov 
others  In  the  aasoctatlon  or  social  arrangcsient  n. 

own  duties  and  obligations; 


.t  From  the  institutions  o' 


Rawls  goes  on  to  point  out  chat  "the  most  striking  feature  of  these 
laws  (or  tendencies)  Is  that  their  formulation  refers  to  an  Institu- 
tional setting  as  being  Just  , - - and  as  being  publicly  known  Co  be 
such,"  This  may  be  significant,  given  the  earlier  discussion  about 
publicity  and  practices  In  conjunction  with  the  discussion  In  another 
chapter  about  rules.  What  Is  the  most  striking  feature  to  me  about 

ments  of  love  and  friendship,  and  even  Che  sense  of  Justice,  arise  from 
the  manlfeec  Intention  of  ocher  persona  to  act  for  our  good,"^®  1 have 
no  objection  Co  calling  these  tendencies  "laws,"  given  the  usual  social 
e of  the  word  "law."  Indeed,  se  psychologlcel  tendencies 
cm  to  be  eminently  defensible,  slthcugh  one  hopes  Chat 


wral  ps)rchalogy  to  be  contained 

adcnuQtely  eirpUln  or  dcacribc  t1 
necceaary  for  Che  origin  of  t 

capable  of  continuing  Co  love 

not  have  auch  cepablllciea,  however,  ao  choc,  os  general  a 

would  hope  Chat,  Co  the  extent  chat  a capacity  to  love  one*a  eneuiea  la 
poaalble  and  nay  be  dependent  upon  the  development  of  moral  character 
or  a benevolent  diapoalcinn,  a theory  of  tecral  paychology  would  abed 
eone  light  on  the  mechanism  by  which  varying  capocitiea  to  love  ace 
brought  into  being.  Rawls'  theory  of  moral  psychology  does  not  seen  to 
explain  adequately  why  some  persons  culctvnce  benevolent  dispositions 
and  others  do  not.  Indeed,  his  moral  psychology  scemu  to  have  mechan- 
iscic  impllcscions  which,  if  anyching,  tend  to  overemphasize  environ- 
mental forces  as  determinants  o 


r present  I am  concerned 
*al  paychology  is  related  Ci 


principle  of  recrlbution,  juecifylog  a reaponee  in  kind  (good 
discussing  the  slgnlflcanre  of  Che  three  psyrhologlcal  laws. 


discussion  of  paychological 


had  given  that  vereien  of  an  exception  Co  Che 


a coamunlcy  would  diiaolve"? 


Aa  for  Rawla*  remarka  on  evolution  (above),  It  ia  cleat  chat  he 


led  to  respond  In  kind 
if  natural  eelecclon. 


nacuraliam  beconea  evident  lo  these  passages. 


lOlne  night 


e theory  of  evolution  would  aoggesc 


Rawls  is  employing  an  argument  vaguely  reminlsi'cnc  of  Rorbarc  Spencer 
and  Che  Social  Darwinists.  The  difference,  of  course,  Is  Chat  Spencer 
defended  the  egolecic  extreme.  If  It  may  be  said  that  .lesus  of  Nazareth 
propounded  something  like  Che  alcruiatlc  extreme  by  emphasising  Chat 


ilance  self  and  otlier  by  developing  si 


The  ainllariciea  w 
T enough  thee  Rauls 


1 Spencer  must  be  iside  with  caution.  It  is 
s defending  somechlng  like  .n  Social  Barwinlat 

luis  would  obviously  be  unwilling  to  defend 


eplscenologlciil  conFiulon 


offering  a third  alcernetivc  to  aelf-avldont  prfnclplca  and  ethical 
naciirallsDi,  he  ha<  neraly  drawn  fron  both  realna;  the  pclnclplea  of 
Justice  which  make  up  the  aubstsntive  portion  of  his  theory  are  drawn 
from  the  realm  of  Belf-evldent  intuitions,  wtieroan  the  principle  of 

facts  about  human  psychology.  Drawing  from  both  realms  may  be  perfectly 
acceptable  if  one  is  able  to  keep  the  two  types  of  cunslderations 
distinct.  One  may  plausibly  argue,  however,  that  Rawls  has  allowed  the 
fact  of  a tendency  to  respond  In  kind  to  become  transformed  Into  a moral 
principle  of  reciprocity  which  sanctions  appeals  to  the  retributive 
machinery  of  law  as  Che  ha llmark  of  ethical  action.  Rnwls  even  goes  so 

by  the  state  will  still  exist  even  when  everyone  is  moved  by  the  same 
sense  of  justice, lie  also  says  Chat  "|J)uet  ioatlcutianal  forms  arc 
prised  as  goods  In  themselves. Surely  this  represents  the  ultimate 
displacement  of  goals,  and  may  be  compaced  to  ut til torlanfsm* a tendency 
to  tegerd  Institutional  rules  and  practices  as  being  of  purely  Inacru- 
mencol  value,  with  human  happiness  being  the  only  thing  of  value  in 


action  on  our  part  having  Its  well-spring  In  the  prior  moral  (or 


ic  injuries.  B 
le  obllgncign  I' 


equBi  return  Is  what  the  duty  of  Gratitude  requlrca  . , . when  we  cry 
to  define  thla  notion  of  'equal  return'  obacurlty  and  divergence 
begin."  It  Is  quite  likely  that  at  least  pact  of  Sidgwlck'e  dlfficol- 
Cles  arose  because  of  hia  charaeceriaation  ot  gratitude  aa  e "duty," 
when  it  la  clearly  a aentieent.  He  seems  to  have  admitted  as  much  when 
he  said  chat  ' if  we  ere  seeking  exactnesa  in  the  determination  of  duty, 
we  have  begun  by  egamlning  the  wrong  notion:  ...  we  ought  to  have 
examined  Justice  rather  chan  Benevolence."^^  Unfortunately,  his  treat- 
ment of  justice  also  failed  to  give  him  a formula  for  exactness  in 
repaying  debts  and  benefits.  This  la  not  surprising  from  a man  who 
believed  in  the  ultimate  eanctlons  of  Cod  through  the  requirements  of 
f a benevolent  disposition. 


ting  to  acme  primitive  sense 
obligation  to  repay  benefits 
difficult  If  not  ImpossibLe  t 
what  Bewla  calls  reciprocal  agreements.  1 
seem  to  have  been  interpreted  by  Sidgulck 


utllltarisnlsm  and  a contractnrlanlan  h: 
:nt  from  theee  pessegee.  Sldgwick,  admll 


reived,  admitted  i 


lier  in  practice  I 
se  of  obligntion 
atrlctures  of 
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obvious  points  of  dltfscence  bTiti*  us  finally  Co  the  question  of  bou 

recrlbuclvs  scancSi  I have  alrssdy  oCCcmpced  Co  bring  accencion  CO  the 
principle  of  reclprocicy,  end  Che  sense  in  which  it  may  bs  a de  facto 
principle  of  cecclbuclon.  The  question  renafna.  however,  as  to  how 
this  principle  Bay  ceod  Co  promote  recrlbutivIsB  In  practice,  especially 
given  Rawls'  strong  dlsolainers  chat  his  system  Is  recrlbuclulsc.  The 
anawer  lies  lo  ice  linkage  to  the  practice  conception.  It  must  be 


remembered  at  the  outsec 
chat,  although  ve  should 
ualB  to  whom  we  owed  a de 


Che  discussion  to  folj 
I could  not  Identify  cf 


w that  Sldgwtcfc  felt 
particular  indlvld' 


was  an  Important  attribute  of  conscience.  Keeping  score  as  to  whom 
owed  a particular  moral  debt  waa  not  only  beside  Cbe  point,  but  was 
also  impossible. 


msterlsl  goods  ere  sllocsced 


in  proportion 


other  differences  with  Sidgwlck,  but  also  cast  into  doubt  bis  claim  that 
his  system  would  not  devolve  into  retributlvlsm  in  practice.  First  of 
sll,  he  claims  that  "Each  person'a  willlngneaa  to  contribute  ia  contin- 
gent upon  Che  eoncrlbutlon  of  others."*^  Second,  and  more  obvloualy  Co 
the  point,  hia  practice  conception  of  rules  comes  Co  fruition  in  the 


the  ether  hand,  waa  aald  to  offer  a criterion  of  right  which  eanctlflee 
(In  effect)  Che  purauic  of  various  goods.  Rawls'  oontract  conception 
of  marriage,  for  enaoiple,  would  have  us  treat  sexual  desire  as  a kind 

conditional  ones,  at  that).  It  seens  more  reasonable  chat  the  institu- 
tion of  narriage  should  be  viewed  as  a device  for  protecting  (ostensibly) 
the  goodnesa  of  a relationship  which  has  already  unfolded  through  either 
good  fortune  or  the  providential  hand  of  nature  or  God.  Marriage  as 
such  Is  a formal  affirmation  of  an  established  fact  (namely,  being  in 

by  exchanging  some  vows  or  entering  Into  a condlcl. 
same  is  surely  true  of  ocher  goods  which  are  protected  by  o 
tuclons. 


Rawls,  like  TalcotC  Paraona,  goea  astray  in  his  criticisms  of 
utillcarfanism  because  he  considers  the  end  which  utilitarianism  seeks 

Into  a coherent  unity  only  through  an  Idealist  conception  of  social 
order.  There  la  llccle  faith  In  the  natural  sources  of  good,  end  little 
trust  in  the  capacity  of  Individuals  Co  either  feel  or  Intuit  chat  which 
la  truly  good  and  thud  in  their  ultimate  best  Interests.  Although  it 
would  be  foolish  to  say  of  utilitarianism  chat  it  posits  a natural 


hannany 


Che  emoclonal  euaCensnce  uhlch  ooe  receives  hy  pursuing  e pnrciculsr 
course  of  action  Is  interpreted  as  having  soie  significance  as  moral 
guidance,  while  yet  not  being  a rationalisation  for  egolsai  or  hedonism. 


In  Che  Introduction  I raised  the  central  question  which  I believe 
social  contract  theorists  ought  to  answer:  If  reciprocity  Implies  Chat 

we  are  obligated  to  society  because  of  benefits  received  from  society, 
then  how  does  social  contract  theory  explain  our  obligation  to  the  least 
advantaged?  Since  reciprocal  obligations  are  uaunlly  defined  within  the 
context  of  a specific  legal  practice  or  arrangement  specifying  to  whom 
we  are  morally  obllgnCed  (and  ce  what  degree),  we  may  extend  this 
central  question  Co  Rawls,  given  hla  eraphaala  on  npeclflc  prectlcea 
Involving  specific 
out  obligation  to  th< 

return  (as  defined  oi 

Within  what  possible  rea^  cooperative  practice  can  we  expect  such  m 
obligation  Co  be  defined?  Foreeeelng  objections  and  queetions  such 
these.  Rawls  makes  a distinction  between  what  he  calls  the  "natural 
dudes"  and  the  presumably  artificial  duties  of  juedee: 

|H)otural  duties  . . . have  no  necessary  connection 
tent  is  not.  In  general,  defined  by  the  rules  of 
us  we  have  a natural  duty 
lel.  and  a duty  to  help  another,  whether 


>se  with  whom  we  ace  engaged  In  no  Idontlfieble 
from  whom  we  cannot  expect  to  receive  benefits  Ii 
‘ specified  by  existing  pracclcea)?  how.  thsc  is 
duty  Co  Che  severely  retarded  or  Che  mestally  11) 


It  is  no  defense  or  exniee 
no  prosiBS  not  to  be  cruel 


vindictive,  or  to 


I on  to  dcecclbe  necural  duties  in  such  o uoy  that  they  sound 

A further  feature  of  natural  duties  In  Chat  they 

CDtlonel  celotlonshlps  . . , , In  this  eenso  Che 
natural  duties  ere  owed  not  only  to  definite 
IndfviduaLe,  say  to  those  cooperating  together  In 
particular  social  errangesenc,  but  to  persons 
inerallv.” 


generally, 

ne  wants  to  ash  why,  having  based  hie  entire 
f reciprocity  In  the  original  position,  fhiwli 
o Include  duties  not  covered  by  the  prlncipli 


stem  upon  the  principle 


[PfernilsslDCB  are  those  acts  which  we  are  oc  liberty 

actions  are  norally  Indifferent  or  oven  trivial!' 
hut  among  permlsalona  la  the  interesting  class  of 


Bupecerogatory  actions,  These  are  acts  of  benevol- 


It  stems  strange. 


not  be  subsumed  under  his  class  of  natural  duties,  since  permissions 
ate  clearly  not  required  by  any  Institutional  context,  and  since  natural 


6 principle  of  reciprocicy: 


dudes  ere  nppsrencly  not  joveriicd  b 
nnCural  dudee  ace,  aa  Rawls  says,  '' 

Co  augieec  Chat  they  ere  binding  uhecher  or  not  we  can  expect  a cecum 
for  OUT  croubls.  (Thus  does  Rawls  Include  under  naLuraJ  dudes  the 
duty  of  "aiuCual  aid."^®)  Even  chough  reclprocicy  la  supposedly  not  Che 
basis  of  natural  dudes.  Rawls  does  say  chat  natural  duties  would  be 
agreed  Co  in  the  original  position. This  seems  odd,  given  chac  Che 
ultlnace  basis  of  Che  original  poalclon  was  Che  principle  of  reclprocicy. 


There  la  nochlng  InconslscenC,  or  suen  surprising, 
in  Che  fecc  chac  juedce  aa  fairneas  allows  uncon- 
ditional principles.  Ic  suffices  Co  nhow  chac  the 
parties  in  Che  original  poelclon  would  agree  co 
prlnciplea  defining  Che  nacurol  dudes  , . . . 


delag  so  Involves 


■c  obllgaccd  Co  help  another  II 


"peralsslona":  chac  they  are  required  by  uclllcarlanisni.  More  pte- 

claely,  "some  of  Che  acClooa  which  Justice  as  falme.sn  counts  as  super- 
erogatory may  be  required  by  Che  utility  pdnclplo.  He  else  says, 
quite  correctly,  chac,  on  Che  udllcarlan  view,  "we  are  bound  co  perform 


vhfiCevet 


. evceeds  chat  of 


pcovided  that  the  aun  of  advaotagea  . 

gcantad  by  natiical  duclea  whan  the  pcraonal  coata  arc  too  high  aeens 
to  reduca  tha  natural  dutiea  to  being,  after  all,  merely  conditional 
dutlee,  not  unconditional  dutlee,  aa  Kewla  clalma.  Therefore  the 
dlsclnctlon  between  natural  duties  and  the  duties  of  reciprocal  Juatlce 
aeBM  to  dissolve  (escepc  for  the  fact  that  natural  dutiea  nee  not 
llBltad  to  Institutional  relaclnnahlpa) . All  we  are  left  with,  then. 


ho  truly  painful  noral 


■ices,  Rawls  has  said  that  utllltarlanlain  is 


It  direction,  i 


ml  Inclinatlona  already  1 


lo  the  Introduction  I said 
actaopead  to  bridge  the  utllltarisn-coi 
the  related  uclllty-deaert  dlleiBaa.  I also 
achieve  either  goal.  It  must  be  admitted  tl 
use  the  aaove  terma  to  describe  the  dilemmas,  since  he  sees  his  twi 
principles  of  justice  as  superseding  the  principle  of  utility,  I 
aetempeed  to  show  that  the  two  principles  rest  upon  Intuitively  b. 


s himsel  f wi 


purposes  to  A Theory  of  Justice. 


However  ve  nay  label  the  horns  oE  Che  dllenem,  Rawls  does  not  so 
siuch  aucceed  In  reconcillnn  retribution  (desert)  with  utility  as  alnply 

uses  utilitarian  (or,  perhaps  note  precisely,  non-recrlbuclvlstic) 

he  employs  retribuclviscic  rationales  when  discussing  Che  problem  of 
how  Co  enforce  Che  sanctions  of  the  social  contract.  Thus  did  I say 
that  what  results  is  not  a true  reconciliation,  but  what  appears  to 

regard  to  Che  problem  of  how  to  constrain  violators  of  Che  social 
contract,  but  it  is  denied  completely  In  favor  of  a theory  of  legal 

have  suggested  In  this  chapter,  however,  the  fact  (1  believe)  Chat 
positive  and  negative  Incentives  are  merely  two  sides  of  the  same  coin 
mokes  any  strict  distinction  between  distcibuclve  and  penal  juatlce 

Che  withholding  of  dlstribotlve  shares,  are  accempcs  (justifiable  or 
otherwise)  to  enforce  some  person's  or  group  of  persons'  parcicuLat 

even  morel  virtue  and  worth  come  to  be  defined  as  upholding  the  system 
of  distributive  Justice,  provided  that  Che  system  is  based  upon  Ravla* 
principles.  Once  moral  virtue  Is  so  defined,  however,  Chen  Che  punishment 
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or  violating  the  given 
f punishment. 


:1  arrangefliente 


B given  en  explicitly 


Rethec  than  going  directly  to  chose  sections  where  Rawls  defends 

which  show  Rawls’  ambivalence  In  struggling  with  Che  traditional  "coBmion 
sense”  precepts  of  a recrlbutlvlstlc  or  quasl-retrlbutlvisclc  nature. 


sustained  crescment  of  desert,  where  Rawls  continues  to  demonstrate  a 
certain  ambivalence.  The  two  sections  under  consldecaclon  (section  47, 
’’The  Precepts  of  Juscioe"  and  section  48,  "Legitimate  Expectations  and 
HoraL  Desert"^^)  also  hsve  in  common  Chat  they  are  both  addressed  to 


(which  he  sees  as  Che  core  of  Che  common  sense  view)  by  saying  Chat, 

If  the  basic  structure  of  society  is  designed  Co  "enhance  Che  expecta- 
tions of  Che  least  fsvored  consistent  with  . . . the  maintenance  of 
equal  libarcies  , . . Chen  Che  "distcibutlon  Chat  results  will  be 
Just  (or  at  least  not  unjust)  whatever  It  ia."^^  He  also  says  that  "No 
attempt  is  made  to  define  the  Juec  distribution  of  goods  and  services 


uClllcarlan-aflundlng  explanAtionH  la  unclear.  He  ia  nne  argulag  foe 
the  coosBon  senae  pcecepca  per  ae.  since  he  clalna  cliac  they  have  at 
beat  a euboedinace  place  in  hie  aysteei,®^  But  he  ftoea  on  with  a very 


provides  for  Fair  equality  of  opportunity  whl 

according  to  hie  training  and  education  will 
nrnhahtv  raoalve  imich  laae  ualaht.^f  IKmohae 


He  goes  on  to  say  chat  sa  "the  precept  to 
Ing  and  education  la  weighted  less  in  Che 


society  . - . the  precept  to  each  according  to  his  effort  la  weighted 


for  the  mlnlolzatlon  of  Che  precept  based  upon 
Rawls.  Is  chat.  In  a aoclety  of  fair  equality  c 

a aoclety  "the  relative  difference  in  esrningn 


stronger  when  the  difference  principle  Is  followed. The  Inplicetlon 
la  strong  that  Rawla  believes  that.  In  a syacee  based  upon  hla  princi- 
ples, rewards  would  not  have  to  be  used  to  actracc  persona  to  careers 


practice. 


elple  of  efficiency  in  juetlce  aa  falrneas.  Che  Inevitable  deviaclona 
from  market  perfection  are  not  eapeelally  worriaome."^^  Moreover. 

glvea  Bcope  for  the  principle  of  free  aaaociaclon 

open,  Che  notion  of  pure  procedural  juatlce  la  a 
feaelble  one  to  follow.  It  practicable 


precepcB  of 


Justice.  It  should  be  noted  that  desert  Is  never  treated  as  having  ony 
transcendental  significance,  nor  is  chore  any  reference  to  the  retrlbu- 


of  Justice  is  at  once  the  least  satisfying  and  the  most  puzzling  of  the 
entire  book. 


The  laec  section  of  A Theory  of  Juetlee  of  direct  relevance  to  this 
"Leglcisate  ExpecCatlons  and  Moral  Desert. The  remarks  made  In  this 
quoted  twice  previously,  snd  which  soys  In  effect  that  justice  as  falr- 
In  proportion  Co  moral  desert.  He  calls  such  n view  justice  as 


iitcenpeing  co  give 


hla  moral  desert,  on  the  oclier?  l^hac  point  le  there  In  suggeaclng  that 

virtue  la  rewarded  while  he  who  docs  not  is  punished?  One  may  reason- 
ably ash  how  Rawls  can  say  that  ''even  when  thinps  Iisppen  in  the  best 

coincide.”^®*  <E«phasU  supplied.)  But  to  say  that  a disetnotlon 
between  entitlement  and  desert  is  mere  sleight  of  hand  is  to  say  chat 
lav  is,  as  Rawls  has  said,  necessarily  retributive  in  fora.  Since  I am 

distinction  between  leglclmate  espectatlons  and  moral  deserts  is  meon- 


Other  passages  present  more  difficulties.  For  example,  Rawls  says 
that  a "propensity  Co  commit  . . . acts  [proocribed  by  criminal 
Btstutee]  is  a mark  of  bad  oharseter  . . . (Emphasis  supplied.) 

Diese  concluding  resarke  on  desert  sound  as  if  ho  le  claimlog  Chet  the 
Laws  governing  distribution  do  not  reward  moral  worth,  while  admitting 
that  the  laws  governing  penalties  Cor  violation  do  punish  the  Isck  of 
moral  worth.  Thus  have  I said  that  Rawls  addresses  o dual  conception 
of  Justice,  in  which  retributive  considerations  are  brought  to  the  fore 
io  the  realm  of  criminal  jueclce,  but  minimized  In  the  realm  of 


definition  of  norai  worth  as  "having  a sense  of  justice,"  Che  reference 
Co  "bad  character"  seems  co  he  a slaCement  obouc  moral  worth. 


There  is  obviously  a tendency  to  assune  Chet  Chos 
of  Che  law  inay  be  adjudged  to  be  evincing  deficiencies 

Biencs  nay  be  inpoaslble  Co  make.  Above  ell,  they  ore 


public  safeCy 


Indeed,  it  le  Rawls’  own  syecen  <to  the  eetenC  that  it  Is  retribu- 
tive) which  is  more  likely  Co  threaten  Che  Inviolability  of  persons. 
Rawls  has  unnecesearily  Introduced  a punitive  and  retributive  conponent 
into  Che  rule  of  lav  by  insisting  chat  the  criminal  can  be  adjudged  of 

moral  worth,  Ucillcarlana  can  and  have  contended  chat  a sehedule  of 
penalties  is  not  necessarily  a nCatenent  oboiic  Che  Level  of  character 
or  depravity  of  chose  who  fall  afoul  of  the  ayseem  of  law  Chet  enforces 


it.  Ac  Che  trivial  level  this  Is  obviously  true,  as  in  the  case  for 
perking  flnea  for  routine  overparking  (deterrence  theory)  or  cowing  for 

undesirable  or  dangerous  situation  whether  or  not  dccerrcncs  la  also 
Implied).  Punishing  (or  at  least  uelng  aversive  techniques)  as  a way 


Q JudgiDenc  about  the  character  of  a child,  although  it  riay  be  that  too 
many  parenCa  Interpret  recurrences  of  such  behavior  (after  warning  and 
punishment)  as  evidence  of  aomethlng  like  bed  character.  Typically, 
however,  we  associate  auch  highly  judgmental  approaches  to  discipline 
as  being  related  Co  a tendency  coward  abualveness  and  auchorltarlanlsTB. 


it  Is  conceivable  tha 
reasonable  persona  adopt  w 


10  Borally  non-judgncntal  scan* 
regard  to  parking  vlolatlona  < 


tightly 


tlvlSBi"  In  its  atteupcs  to  detemine  the  degree  of  "reaponslblllcy'’  of 
the  criiainal.^^®  One  might  add  that,  given  our  "penltentiarlea''  and 
"retormacorlce,"  there  la  more  chan  a mere  ''ghoat"  of  recrthuclvlsm. 

In  any  ease,  whatever  one  may  think  of  the  efficacy  of  using  punishment 
or  other  external  controls,  such  use  nay  not  nocessarily  Imply 
retrlbuclvlam  If  the  welfare  of  Che  violator  la  Included  In  Che  social 


retributive  unlese  the  goel  of  the  legal  praeclcoa  is  to  give  peraons 
what  they  deserve.  This  la  obviously  not  the  goal  of  utUlcerlana. 


The  question  la  whether  retribution  la  the  goal  of  Rawls'  ayacea. 
Rawls'  defense  of  a limited  rccrlbuclvisc  rocionale  la  quite  mild,  as 
bis  explicit  scacements  to  cho  contrary  show.  It  should  be  pointed  out. 


*®®Dorotliy  Eanec,  "Justice,"  Procaodloga  of  the  Arlctocellan 


(1)  thnt  ic  dlsclalBS  ICD  rccrlbuclve  tendanelaa,  leading 

reeuLt  that  Inadequate  eareguards  will  be  cahen  to  i 
Judg&encs  and  penalties;  <2)  that  Che  Juatlflcatlon 
coupled  with  a publicly  aacecCnln.ihle  set  ol  criteria  foe  judging  ooral 
worth,  will  tend  coward  a aculclfylng  confornlsn.  wlch  Che  further 

private  lives  of  the  clclaenry;  and  (3)  tliac  there  ore  enough  overtly 
Judgaental  and  reCrlbutlvlstic  rationales  In  Rawls'  work  to  give 

Che  state  to  give  vent  Co  their  hostility  through  ri 
These  are  Che  aost  obvious  political  iDpllcaclona  O' 

of  the  DBse  dlaastroua  policy  decisions  ntay  be  ntcrlbliced  to  the 

is  as  dangerous  and  prevalent  as  1 have  assumed  (but  cannot  prove),  Chen 
I hope  Chat  Che  attention  Chat  I have  given  to  this  topic  will  not  have 


policies. 
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ALeernatlve  pravldes  a clearer  and  therefore  quite  poaslbly  safer  Incer- 
pracaclon  of  the  celationahlp  becwaan  law  and  retrlbuclvisD.  Ucllltar- 
lanian  can  be  defended  as  belns  necessarily  and  absolutely  noii- 
retributlviatic;  whereas  its  tendency  to  afflrei  the  utility  of  legal 
Institutions  la  contingent  upon  a nultipliclly  of  social  vnriables, 
as  well  as  upon  possible  breskthroughn  In  organization  theory  that  nay 
allow  us  to  find  alternatives  to  bureaucratic  forma  of  social  organiza- 
tion. There  la  little  point  In  ectaieptlng  to  moke  social  prophecy, 

as  they  are  contingently  linked  to  ealatlng  legni  practices  and  related 


CHAPTKB  VI 
CONCLUSIONS 

A TlHiery  of  Justice  by  John  Ronls  han  been  hailed  as  a atrong  noral 
aCacencnc  enphaaialng  our  responaibllity  to  use  the  procedural  machinery 
of  Che  state  to  aid  Che  least  advantaged  memhnrs  of  society.  It  ie  surely 
true  Chat  the  eubscantive  moral  prlnclplea  defended  in  A Theory  of  Justice 
are  compatible  with  auch  an  egailcarlan  emphasis.  I have  argued,  however, 
that  there  are  problems  with  the  methodological  procedures  by  which  hauls 
han  claimed  to  derive  these  principles.  My  own  aHSianpcion  haa  been  chat, 
at  some  polot,  sc  least  some  of  our  moral  principles  (or,  at  Icssc,  the 
moral  goods  which  Che  principles  are  designed  Co  protect)  must  stand  on 
their  own  os  seLC-evidenC  truths.  If  moral  principles  are  haaed  upon 
some  such  Irreducible  foundation,  ae  Sldgwlck  claimed,^  Chen  It  Is  not 
clear  what  Bawle  has  been  attempting  to  do  with  hie  "original  position." 

Early  in  this  study  I made  Che  distinction  between  problems  of  method 
and  problemi  of  substance.  The  distinction  wos  made  primarily  for  Che  sake 
of  convenience,  hue  also  because  I had  hoped  Co  be  able  to  identify  problems 
of  method  as  being  reducible  Co  eputeraological  problems.  I am  floally 
forced  to  conclude  whoC  1 had  auspecCed  all  along:  that  Che  procedural 

device  of  the  original  position  is  not  a valid  eplntenologlcal  device  foe 
deriving  principles,  but  is  Instead  a way  of  cacIonaUning  cho  aecclng  aside 

^Sldgwlck,  The  Methods  of  Ethtce.  pp.  382-383. 


cedure  ctiGr§;e  as  epistsoolagical  aubscltuces  fur  truly  moral  Judgments. 

Or,  more  nearly  correctly,  the  emphasis  on  consensus  and  procedure  fill 
an  splstenologlcal  void.  In  any  ease,  It  should  not  surprise  us  that 
consensus  and  procedure  should  be  defended  together  as  grounds  of  Justifi> 
cation:  both  are  relativistic  and  are  claimed  to  supersede  the  primacy 
and  authority  of  Individual  moral  Judgments.  Put  another  way,  they  are 


the  appeal  to  individual  moral  Judgments, 
ht  fear  that  a multiplicity  of  individual  m 


compatibility  of  common  moral  intuitions,  thon  he  would  have  to  posit  a 
strong  governmental  state  which  would  endure  forever  and  which  relied  heavily 

Legal  procedural  emphasia  combined  ulth  en  enduring  stotus  for  legal  Inaci- 
tutlons  would  be  the  result,  with  a somewhat  excessive  reverence  for  legal 
authority  being  demonstrated  at  times.  I believe  that  Kawle’  writings 
show  all  of  these  characcerlselcn,  in  spite  of  the  fact  that  Rawls  believes 
chat  hia  system  is  compatible  with  n voluntaristic  noclely. 


Another  possible  explanation  for  attempting  to  set  aside  Individual 
moral  Intuiclone  la  Chot  one  may  wish  Co  get  rid  of  truly  moral  conaideracioms 


incerference  from  oth«Te. 


question  of  ulclnste  i 
origins!  position.  He 


■ter  to  let  hi™  speak  for  himself, 
the  mutuol  disinterestedness 


dependence  oo  intuition  can  be  reduced  by  posing  more  limited  questions 
end  by  substituting  prudentlel  for  moral  judgment. "1  Wliatever  may  be  salt 
about  Rawls'  motives.  It  is  cleat  that  he  has  Indeed  offered  s theory  whit 
enphoslses  procedure  end  consensus  over  and  s 


moral  judgment,  I believe  that,  with  Che  ascendancy  of  the  procedural 
emphasis  on  "method"  <che  "original  position,"  the  "veil  of  Ignorance," 
end  so  forth)  a subacantial  moral  baae  for  Rawls’  concern  for  the  least 
advantaged  persons  hae  flown  out  the  window.  Thus  do  hie  eloquent 
discussions  of  his  two  ma1or  principles  stand  apart  from  his  formal 
syaten.  which  is  egoistic  and  mechanistic  to  the  core. 


In  any  case,  the  prudential  conception  of  reciprocity,  with  its  ] 
condltlonel  ccomiltment  to  other  members  of  society,  enn  be  seen  to  be 
primarily  a juatlflcatlon  for  those  legal  procedures  nnd  techniques  wl 
primary  function  Is  self-protection.  I shall  not  go  so  far  sa  to  say 
by  Its  nature  Is  based  upon  this  same  tendency,  since  It  may  be  that  1 
can  be  used  primarily  for  the  sake  of  protecting  others'  rights  and  m 


that,  when  reciprocity  provides  the  chief  Justificatory  rationale  for 


*Rswls.  A Theory  of  Justice. 


used  T>rljBarUy  for  those  nsrrcpv  snd  seirish  purposes  which  ore  based 

R.  The  use  of  reciprocity  in  Che  isethodolopicol  foundations  of  a systan 
if  nor  selfishly  noclvaced,  probably  superfluous.  Thar  is,  if  what 


agreed  to  by  all  right-thinking  | 
changed  completely.  Indeed,  we  i 

tolerance,  freedom  of  expression 


Is  superfluous, 
promoted.  Theli 

Reciprocity  la  i 


I believe,  at  the  st 


I,  then  Che  usage  of  reciprocity  has 
longer  referring  anymore  to  actual 
m conmitoicnt  to  the  values  of 

rom  others.  The  agreement  of  others 

I encourages  our  own  moral  Judgments, 
useful  methodological  or  proccdursl  device  for 


Baying  that  soclocy  Is  bai 


With  regard  Co  epistemology,  it  may  be  said  tliat  utilitarianism  does 
share  at  leest  one  major  similarity  with  contract  theory:  both  poeit  an 
ideal  observer  who  ia  in  some  sense  considered  to  be  ideally  situated  Co 
eiake  moral  Judgments.  Social  contract  theory  assumes  the  pce-aocietsl 
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conception  of  the  scace  of  nature  (ot,  in  Revls' 
veil  of  ignorance  In  the  original  position).  Soi 
llhe  utilltarlaalsa,  assumes  the  rationality  of  i 
his  Ideal  status  differs  in  the  tvo  systetes.  In 
theory,  at  least,  Che  ideal  status  of  the  observi 
ignorance  of  one's  social  clrcumaCsnces  and  from 
of  particular  psychologies!  propensities. 

Rulte  different  about  this  ideal  observer:  he 
of  his  aocial  situation  or  of  other  relevant  i 
of  any  psychological  propensities.  As  Rawls  i 
but  is  already  seen  to  be  endowed  with  a cert: 

utilitarian  tbeorist,  Chen,  Che  cssencinl  point  to  bi 
Ideal  observer  is  Chat  his  special  talent  for  slaking 


my  knowledge 
says  something 
nncesnarlly  ignorant 

of  moral  disposition 


the  extent  that  the  Ideal  observer  realises  his  goal  of  being  ct 
tenCly  benevolent,  he  will  promote  good  regardless  el  what  othei 
Co  hln  In  return.  Thus  have  I offered  the  aascrclon  Ch 
utllltarianlsfa  meet  be  founded  ultimately  In  Che  intulClvely-cvidenc 
principle  of  Che  golden  rule.  Por  the  same  reason,  a coherent  utili- 
tarianism must  be  non-recrlbutlvlsclc.  This  Is,  I believe,  a logical, 
nor  merely  a contingent,  fact  about  the  development  of  utilitarian 
thought.  Horeover,  fora  utilitarian  to  aay  Chal  all  right-thinking 


Individuals  would  agroe  on  ttietr  moral  judBmoncn  Is  merely  to  assert  that 
one  supports  the  Judgments  In  question,  and  In  not  a statement  about  some 
presiisied  compact  or  contract.  A contract  by  Its  nature  Is  conditional, 

It  demands  prior  agreement  before  it  goes  Into  eflect-  noth  utilitarian 
and  contrectarlan  theories  are  based  on  an  Ideal  observer  but  In  other 
essential  rsapecta  they  are  indeed  quite  different.  Thus  do  I speak  of 
a gCUICarlan-conCractarUn  dilemma,  and  of  a logically  related  utUltarlan- 
retcibutlvlsc  dlleima  as  well. 


■ have  some  reaponal- 


Aavla  has  accerapted  to  bridge  tbc  gap  vi 
reciprocity  aa  the  ultlaiete  basis  of  a ooncei 
The  attempt  falls.  I would  assert,  precisely 
blllty  for  the  least  advantaged  members  of  society  regardless  of  whether 

Investment  in  tliam.  Thus  should  we  conclude  tliac  It  la  not  possible  Co 
build  a social  philosophy  emphasising  our  responsibility  Co  the  least 
advantaged  persons  upon  the  foundation  of  social  contract  theory.  Bawls' 
systes  la  a house  divided,  end  thus  incapablo  of  being  accepted  aa  a 
framework  foe  future  aoclal  theory  by  etcher  concracterlana  or  ucUltarlens. 
A consistent  conccaccarlan  philosophy  based  upon  reciprocity  would  have 
to  be  recrlbutlviaclc,  especially  in  the  realm  of  distributive  Justice! 
a person  deserves  the  Eroic  of  his  labor.  Lochean  theory  demanda  this, 

I believe,  and  should  be  taken  serlouely  aa  the  foremost  contractarian 
challenge  Co  utllltaclenism.  UcUltoclanlsm  is  Implicitly  socialistic, 
at  laaat  when  U la  given  e non-retrlbutlvc  emphnsls.  Thle  Is  so  because 
the  essence  of  non-retrlbutlvlsm  Is  anbeddod  In  the  nnarchlac-eoclsllsc 
ideal  of  production  based  upon  ability,  and  distribution  based  upon  need. 


e clrculfir  bi 


C posita  a certain  oioral  diapoaition 


>a  aaaujied  chat  th' 
tact  experience  o 


nd  becauae  IE  eeea  Ehe  neaningfuLneaa  or  canalaceacy  of 
a being  cbe  reflection  or  Intuition  of  a higher  eource  c 


eaaontielly  enpiriclati 
judgmenta.  Ititinncely.  Chen,  our 
Egeac  Chat  the  ndvanceeient  of  particular 


if  retribucivlsra,  ' 


a categorical  iaperaclve  of 


ron-retrlbuclon.  Not  only  is  this  ironic  in  Cents  of  urUlCarlanlM's 

offared  a categorical  Inperaclve  of  punishment,*  which  took  Che  form  of  a 
defense  of  a principle  of  retribution.  It  la  reasonable,  that.  If  both  a 
principle  of  retribution  and  non-recrlbution  have  been  olalnad  to  be  derived 
from  the  golden  rule  (or  something  like  It:  the  categorical  Imperative), 

then  ue  ought  to  be  alert  to  the  logical  route  by  which  cucral  principles 
are  more  generally  claimed  to  he  derived  from  one  onocher, 


In  spice  of  the  dubious  validity  of  a categorical  iBiperaclve  of  punieh- 
menc  or  retribution,  Kant  may  have  been  more  honest  than  the  utlllcarlana 
in  hla  treaCnent  of  punishment  and  retribution,  by  treating  them  as  If  they 
were  the  very  same  thing.  The  same  goes  for  Bauln  and  hla  logical  linkage 
between  low  and  cecrlbution.  Utilitarianism's  attempt  to  divorce  lav  and 
retribution  (including  oiy  own  leeble  renarka  on  Che  subject)  may  seem  Co 
many  people  Co  be  Imbued  with  hypcocrisy  by  comparison.  It  Is  as  If  we 


were  crying  Co  say,  "Tfee,  I'm  going  Co  punish  you  if  you  violate  my  commanri. 
but  yog  mustn't  take  it  personally.  Above  all,  you  should  realize  that  1 
am  doing  It  for  your  own  good,  and  please  don't  think  that  It  reptesenca 
vladiccluaness  on  my  pate."  One  may  substitute  "the  law"  for  "my  nosmend" 
or  the  "common  good"  In  place  of  "for  your  own  good,"  but  Che  overall 
lapreaalon  on  many  persons  would  be  the  sane;  blatant  hypocrlay.  Other 
persons,  uaually  defenders  of  the  pragmaclc-ucllicarian  tradition,  are  apt 
to  praise  the  easy  proleselonaliaB  of  those  who  can  so  easily  separate 


can  separaLo  private  laorallty  from 


requirements  ol  an  office  (especially  an  office  where  the  negative  sanctions 
eapioyed  are  quite  severe,  as  for  policeoien  or  mlllcacy  personnel). 


Hy  own  belief  la  that  tho  danger  of  hypocrisy  In  utllicarUniem  is 
Indeed  very  great.  The  primary  reason,  however,  may  be  related  to  the 
fact  chat  utlliCsrinnisn  has  always  contained  acraina  of  what  can  only  bo 
called  psychological  behaviorism-  from  Kelvctius  to  Bentliam  and  beyond, 
many  ucilitnrians  have  adopted  naturalistic  and  dccenninlstlc  models  of 
the  human  psyche,  models  which  involve  a deemphasis  of  conscience  and  the 
Internal  regulators  of  behavior.  The  modern  intulttonlst  utllltdriana. 
such  os  Sldgwlck.  have  mote  nearly  escaped  this  tendency,  although  the 
tendency  does  persist  In  utllltarUnlsm  as  an  overemplusls  on  deterrence 
as  a means  of  social  control.  It  la  this  concept,  more  chan  any  other 
which  often  gives  utlllCatUn  arguments  a shallow  and  hypoccUlcal  ring. 

It  seems  clear  enough  that  deterrence  is  such  a genersl  concept  that  it 
Invlces  application  as  a catch-all  defense  of  any  kind  of  punitive  method 
of  control.  But  whether  it  is  called  "deterrence"  or  "aversive  conditioning" 
it  does  seem  to  be  more  likely  to  be  invoked  ercesalvely  by  chose  who  minimise 
the  value  of  freedom  as  a good  In  itself,  Purthermore,  because  it  can  be 
used  to  give  vent  Co  punitive  tendencies,  it  is  often  used  as  a de  facto 
principle  of  retribution.  Whatever  may  be  said  of  Bawls'  rationales  in 
defense  of  punlahraent,  at  least  he  does  not  minimize  the  vnlue  of  liberty, 
at  least  in  hla  intuitively-based  prlnclplea  of  justice.  Nor  does  he 
try  merely  Co  define  owoy  the  liarsh  reality  of  ponlslimcnc. 


its  compensations: 


it  permits  us  to  see  more 
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clearly  the  linkage  baCvccn  hie  epinccBiologlcal  foundaclons  and  hia  policy 
recomendaclona.  Wheroae  Che  Incultleely-bascil  arguments  and  principles 
ace  Chocoughly  non-recclbut Iviscic , the  acguaenca  hnecd  upon  procedure, 
consensus,  and  reciprocity  inevitably  cone  to  fruition  In  a harsher  and 
more  Judgmental  sec  of  recomaendaclnns.  There  Is  also  the  very  striking 
correspondence  of  concern  lor  distributive  luscice  vlch  the  intuitive 


the  Justification  by  conaensun.  (It  stould  be  remembered, 
: the  rsoson  for  che  correspondence  between  consensus  and 


e JuBtifleatlon  of  punishment  In  Rauls'  thought  is  the  fact 
is  used  to  Introduce  a publicly  verifiable  conception  of 


algnlfUance  for  political  philosophy.  Although  the  terms  are  not  strictly 
equivalent,  they  both  reflect  a desire  to  found  political  action  upon  a 
more  nearly  voluntary  conception  of  lav  and  social  practicen  in  general. 

As  such,  they  reflect  consideration  foe  the  feelings  und  expectations  of 
others,  implying  ns  usU  the  need  In  many  cases  to  go  along  with  dacislona 
which  are  counter  to  our  own  judgments  aud  prefetcncan,  I have  avoided  a 
sustained  discussion  of  how  we  aro  to  strike  a balance  between  che  deaires 
and  prelsrances  of  the  group  and  our  own  private  Judgments  as  ta  what  is 
good  and  worthy.  Hy  own  feeling  Is  that.  It  a value  Is  particularly  dear 
to  us,  then  it  Is  fatuous  to  say  that  ua  should  go  along  with  the  group 
or  "obey  an  unjust  law."  On  the  other  hand,  when  the  Intuitive  or  non- 
racional  basis  for  our  allegiance  to  s particular  good  is  lena  a factor 


functionally  caclonaL  calculations 


goodneaa  of  anda  la  not  at  issue),  tlien  tlie  virtues  of  hunllicy  and 
deference  to  the  opinions  of  others  laay  require  a surrender  of  private 
judgments  to  group  judgment.  It  is  my  belief  that  the  gencrol  requirement 
to  accept  majority  rule  is  valid  primarily  becnuee  of  the  very  stringent 
requirements  of  the  duty  of  humility  before  the  rational  opinlone  of  others. 
Indeed,  If  Che  requirements  of  this  cardinal  virtue  could  be  realised 
in  all  of  their  possible  manlfesteclone,  then  It  seems  likely  that  many 
of  the  problems  addressed  by  political  philosophy  would  wither  away. 

Rettibutlviem,  in  whatever  form,  is  dsngerou.v  In  pare  becauee  it  la 
Inccmpatible  with  Che  virtue  of  hionillty.  I h.ive  argued  Chat  it  is  not 

by  Che  golden  rule,  but  1 believe  that  it  in  alao  Incompatible  with  a 
deeerts,  one  would  probably  have  to  know  everything  about  everything. 


argued  haa  bean  my  implicit  assumption  that  it  la  virtually  imposalbic  to 
know  Co  whoc  extent  a peraon's  undesirable  behavior  is  his  own  fsulc. 
Therefore,  schemes  of  pualshnenc.  If  defensible  ee  all,  certainly  cannot 
be  claimed  to  be  Just  deserts.  If  1 am  wrong  in  this  neaumptlon,  Chen 
Che  ancl-retribuCivlaC  stance  which  1 have  defended  Is  not  only  invalid, 
but  polncLess. 
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